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TUESDAY, FEBRUARY 4, 1958 
U.S. Senate, 


CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The committee met, pursuant to call, at 3 p.m., in room 424, Senate 
Office Building, Senator James O. Eastland (chairman) presiding. 

Present: Senators Eastland, Kefauver, Johnston, O’Mahoney, 
Ervin, Carroll, Wiley, Jenner, Watkins, Dirksen, and Hruska. 

Also present: Senator Joseph S. Clark of Pennsylvania; Robert B. 
Young, professional staff member, and Joseph A. Davis, chief clerk of 
the Senate Committee on the Judiciary. 

Chairman Easttanp. W. Wilson White, of Pennsylvania, to be 
Assistant Attorney General. Notice was published in the Congres- 
sional Record of January 23. Senator Martin by blue slip approved 
the nomination, Senator Clark by blue slip approves the nomination. 

Senator Clark? 

Senator Carrott. Mr. Chairman, Senator Clark saw me in the cor- 
ridor sometime ago. He said he might not get here, and he wanted to 
convey to the chairman of this committee his approval of Mr. White 
and he highly recommended favorable action on his behalf. 

Chairman Eastianp. Now, is there anyone present who desires to 
appear in opposition of the confirmation of this nominee? 

Senator Clark is here now. 

Do you desire to make a statement ? 


STATEMENT OF HON. JOSEPH S. CLARK, A U.S. SENATOR FROM THE 
STATE OF PENNSYLVANIA 


Senator Crark. Mr. Chairman, I am very grateful to you for the 
opportunity of making a statement in support of the nomination of 
Mr. W. Wilson White for this most responsible position. Mr. White 
and his family have been friends of mine, at least his family has 
for almost the last 50 years. He comes with a distinguished legal 
background, his father, Thomas Raeburn White, had been for many 
years one of the leading lawyers of Philadelphia. I have known 
Wilson White ever since he came to the bar. We practiced at the 
same bar together during the thirties and early forties. 

While he is perhaps 10 years younger than I, I have seen him come 
along. And the point that I would like to stress to the Judiciary 
Committee is the quality of objectivity which Mr. White brings to his 
work. He is in no sense a partisan, he is fair and just, he is honest, 
and he is intelligent. 


1 
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I think the office to which he has been nominated is perhaps one of 


the most important in our whole legal and judicial system during the 
next 2 years. 


And I would just like to leave with the committee my own feeling 


that the President, with whom I do not always agree, has made an 
extremely wise choice in this case. 

Chairman Eastuanp. Thank you, Senator Clark. 

Any questions, gentlemen ? 

You may be excused. 

This material iscorrect. It will be placed in the record. 

(The material referred to is as follows :) 


W. Witson WHITE 


W. Wilson White took office December 9, 1957, as Assistant Attorney General 
to head the Civil Rights Division. He was Assistant Attorney General in charge 
of the Office of Legal Counsel from March 25, 1957, until his appointment as head 
of the Civil Rights Division. He was U.S. attorney for the eastern district of 
Pennsylvania from 1953 until nominated as Assistant Attorney General by Presi- 
dent Eisenhower. 

Mr. White, born in Philadelphia, February 23, 1906, is the son of Thomas Rae- 
burn White and Elizabeth Wilson White. He received his A.B. degree from 
Harvard University in 1930 and LL.B degree with honors 3 years later from 
the University of Pennsylvania Law School, where he was editor in chief of the 
Law Review. In 1933, he became a partner in the law firm of White, Williams & 
Scott, Philadelphia, He is a member of the Philadelphia, Pa., and American Bar 
Associations, Order of Coif, Phi Kappa Sigma Fraternity (Philadelphia), Mili- 
tary Order of Foreign Wars; director of the World Affairs Council of the Ameri- 
can Legion, 1949-50, and former judge advocate of the Legion. 

During World War II, as a commander in the U.S. Navy, Mr. White was in 
command of subchasers on the west coast and also served as executive officer on a 
naval transport. 

Mr. White is married to the former Mary Lowber Sailer. The couple has three 
sons, William Wilson White, Jr., Welsh Strawbridge White, and Alexander 
Strawbridge White. The family residence is in Lynnbrook Lane, Philadelphia. 
Mr. White’s hobbies are golf and carpentry. 


RESUME 


Born: February 23, 1906, at Philadelphia, Pa. 

Education: 1930, Harvard University, A.B. degree; 1930-33, University of 
Pennsylvania, LL.B. degree. 

Bar: 1934, Pennsylvania. 

Experience: 1941-1945, U.S. Navy (commander) ; 1933-53, White, Williams & 
Scott, Philadelphia, Pa. (attorney) ; 1953-57, U.S. attorney, Eastern District of 
Pennsylvania; March 21—December 5, 1957, Assistant Attorney General, Office 
of Legal Counsel, U.S. Department of Justice; December 5, 1957 to present 
(recess appointment), Assistant Attorney General, Civil Rights Division, U.S. 
Department of Justice. 

Married ; three sons. 

Office: U.S. Department of Justice, Washington, D.C. 

Home: 2000 Connecticut Avenue NW., Washington, D.C. 

Chairman Eastianp. Senator Kefauver, any questions? 

Senator Kerauver. I haven’t known Mr. White before this time. 
I have no questions. 

Chairman EastLanp. Senator Johnston. 

Senator Jounston. I have no questions just now. 

Chairman Eastianp. Senator Wiley. 

Senator Witey. No questions. 

Chairman Eastianp. Senator O’Mahoney. 

Senator O’Manoney. Mr. Chairman, I have looked into the nomi- 
nation and I am perfectly satisfied with it. 
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Chairman Eastianp. Senator Ervin. 

Senator Ervin. I would like to ask Mr. White a few questions. 

My action is provoked by certain newspaper items. For example, 
the New York Times for November 26, 1957, said this: 

Mr. White had been active in the civil rights field in the legal counsel’s office. 


He worked on Federal court cases at Little Rock, Ark., where Federal troops 
were brought in to enforce school integration. 


And then this clipping from a newspaper for December 2, 1957, says: 


White is reported to have done much for the work backgrounding Eisenhower's 
action in the integration troubles in Little Rock, Ark., these culminating in the 
sending of Federal troops to enforce a court order requiring integration of 
Negroes and whites at the city Central High School. 


And then an item from the New York Times for November 22, 1957: 


Mr. White in his office of legal counsel actually played a major role in the 
Federal action on Little Rock. The particular job of the office is to draft statutes 
and local memorandums, and this unit is believed to have drafted the various 
proclamations and orders issued by President Hisenhower in the Little Rock 


matter. 

Now, Mr. White, I would like to ask you if those newspaper items 
are substantially correct. 

Mr. Wuire. I think I could best answer that, Senator, by telling 
you just what my function was as head of the office of legal counsel 
in connection with Little Rock. 

The Assistant Attorney General in that position of the Department 
of Justice is the direct legal adviser to the Attorney General, he is 
really the Attorney General’s lawyer, and with his office conducts 
research under the direction of the Attorney General. My office, in 
accordance with those responsibilities, did a substantial amount of 
the legal research in connection with the Little Rock incident. 

It also did draft the President’s proclamation and his Executive 
order. That is one of the long-time regular functions of the office 
of legal counsel. The office did not draft any of the military orders; 
that, of course, is done in the Defense Department. 

Senator Ervin. Then I take that to mean that you think there is 
existing law under which the President had a right to call out the 
Regular Army and federalize the National Guard for the purpose for 
which he did ? 

Mr. Wuire. I do, sir. 

Senator Ervin. Your Attorney General was under a different im- 
»ression when he testified before the Subcommittee on Constitutional 
Rights of the Senate Committee on the Judiciary last April. And 
when his attention was called to the statute that the Senate repealed 
last July or August, title 42, section 1993, he said, when we asked him 
if the President had power under that statute to call out the troops 
to enforce school integration, we were insinuating the President was 
about to do something reckless and unconstitutional. And he threat- 
ened to leave us, saying we were asking those questions in bad faith. 

So your opinion here 1s different, is it not ? 

Mr. Wurre. No, sir. Senator Ervin, I think that while I do not 
remember precisely Attorney General Brownell’s testimony in that 
context, I do know that the substance of it was that he said we did 
not, do not, and will not use the military to enforce the field of law 
you are speaking of, particularly integration. He was not talking, 
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he was not addressing himself to the use of force as an emergency 
measure where obstruction of justice was involved. 

Senator Ervin. Is there any statute with which you are acquainted 
which provides in express terms that the President can use the Armed 
Forces or the National Guard of any State to enforce a court order? 

Mr. Wurre. Well, unquestionably that is the meaning and intent 
of title 10, sections 332, 333, and 334 which the President cited in his 
proclamation. 

Senator Ervin. My question did not go as to the intent. I was ask- 
ing you whether there was to your knowledge any statute, any Fed- 
eral statute in existence which undertakes to give the President spe- 
cific and express authority to use the Armed Forces of the Nation or 
the National Guard of any State to enforce a court order. 

Mr. Wuire. Not to enforce an order, Senator, but to prevent the 
breakdown of law and order when a court order is defied. 

Senator Ervin. Now, will you tell me any statute which provides 
that in express terms ? 

Mr. Wuire. Those are the ones I have just cited in title 10. 

Senator Ervin. Now, under the law generally, we have got a statute, 
have we not, describing the duties of the U.S. marshal, which makes 
it the duty of the U.S. marshal to enforce court orders. 

Mr. Wurtre. Well, the duties generally of the marshals, of course, 
are that. 

Senator Ervin. I call attention specifically to title 28 United States 
Code, section 547, subsection b, which reads as follows: 

(b) [The U.S. marshal] shall execute all lawful writs, processes, and orders 
issued under the authority of the United States, and command all necessary 
assistance to execute his duties. 

Do you not construe that statute to mean that the marshal is 
empowered by it to enforce the orders issued by the Federal courts? 

Mr. Wurre. I do. 

Senator Ervry. And do you not recognize that under that statute, 
particularly the part of it that gives him authority to demand all 
necessary assistance to execute his duties, that he could call all of the 
able-bodied men of his judicial district to assist him if it becomes 
necessary ¢ 

Mr. Wurre. I wouldn’t want to go to that extent. I do know 
that there is power to deputize, of course. 

Senator Ervin. There have been rulings by a number of Attorneys 
General to that effect, and there is also another statute which provides 
that the U.S. marshal in performing his duty has the same authority 
within his district that the sheriff of a county has in his county. 

Now, was any effort ever made in this Little Rock situation to 
enforce the order of Judge Davies through the instrumentality of 
the U.S. marshal? 

Mr. Wuire. Senator, in answering that the difficulty is the ex- 
tremely fast movement of events that occurred. To answer it spe- 
cifically, I would say no, marshals were never sent out to try to 
break up that crowd of a thousand people. 

Senator Ervin. Now, this decree was handed down by the District 
Court of the Eastern District of Arkansas, which comprises 40 coun- 
ties of Arkansas. And under these rulings of the U.S. Attorney (s) 
General and also, it seems to me, under the plain language of this 
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statute, the U.S. marshal would have had the power to summon to his 
aid every able-bodied man in those 40 counties, and yet you tell me that 
no actual effort was made to enforce this decree through the U.S. 
marshal. 

Mr. Wuitr. To my knowledge there was none; that is right. 

Senator Ervin. Now, there is another thing about it that I have 
been informed—all I know about this is what I have heard and 
read—but I have been informed that when the judge called on the 
Department of Justice to come into the case, that the judge was sup- 
plied with a copy of an FBI report on conditions in Little Rock, 
that that FBI report was never made public or made available to the 
Governor of Arkansas. 

T wish you would tell us what you know about that. 

Mr. Wuire. That, I think, is not quite accurate, Senator. The 
judge then sitting, Judge Davies, called upon the U.S. attorney 
to make an investigation, and to advise him as to obstruction of his 
decree so that he could then determine whether to take further action 
and hold a public hearing. Nothing was volunteered, and the only 
report which the judge ever received was one which he requested be 
made, 

Senator Ervin. Well, then, the judge did receive a report from 
the FBI out of court. 

Mr. Wuite. Oh, yes. 

Senator Ervin. And the thing was never—the evidence which the 
judge received was never made public to anybody, was it ? 

Mr. Wuire. No. 

Senator Ervin. It strikes me that is a peculiar way for a Federal 
judge to act. He is sort of putting himself into the fix of old Nico- 
demus, who is said to have gone to the Lord by night. I might state 
that we had a case where a judge went out and got evidence that way 
before the Supreme Court of North Carolina, and we held that it was 
contrary to the law of North Carolina for a judge to act on any evi- 
dence he received in secret. 

Do you disagree with that ? 

Mr. Wuitr. I do not, Senator, but to my certain knowledge no 
action that Judge Davies took was based upon his scrutiny of these 
reports; it was all based on testimony taken in open court. 

Senator Ervry. He had received the reports before he held court. 

Mr. Wuite. Yes. 

Senator Ervry. And how long did the hearing in open court last ? 

Mr. Wurre. It lasted 1 day. 

Senator Ervin. A complete day ? 

Mr. Wuirr. Yes. Part of that was taken up by motions and 
arguments. 

Senator Ervin. Now, I also read in the press that counsel for the 
Governor of Arkansas was not permitted to cross-examine the wit- 
nesses on one hearing before Judge Davies. Do you know anything 
about that ? 

Mr. Wuire. That was an incorrect report, Senator. Counsel for 
Governor Faubus at the opening of the court presented certain mo- 
tions to dismiss the suit, and full argument was heard. And after 
Judge Davies had ruled upon those motions, then counsel for Gov- 
ernor Faubus announced that they intended to leave the hearing and 

36638—59—2 
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take no further part. And Judge Davies said he could not prevent 
their leaving, but that he wanted them to know that the hearing 
would go on even though they left. 

Senator Ervin. I would like to ask you if you find yourself in agree- 
ment or disagreement with this statement, which I might state is an 
effort on my part to put in my own words something about the powers 
of the President : 

The powers of the President of the United States are limited, indeed he has 
no powers whatever except those vested in him by Congress in the due exercise 
of its legislative powers. And when he exercises powers granted to him by 
Congress, the President must exercise such powers in substantial conformity 
with the conditions and requirements set out in the act granting them. 

Mr. Waite. I think it isan excellent statement. The only qualifica- 
tion I would possibly have would be when you speak of his observing 
such qualifications and conditions as Congress lays down in the stat- 
ute, that he might have, aside from the statute, constitutional power 
to act, in which case I think he could act without observing the 
conditions. ; 

Senator Ervin. I notice that the proclamation, especially the one 
that federalized the National Guard, authorized the Secretary of De- 
fense to federalize the National Guard, placed its main reliance upon 
sections 331-334, rather than upon any specific section of the Consti- 
tution. 

Mr. Wuire. The Constitution is also mentioned, Senator. 

Senator Ervin. Yes, but no specific section. 

Mr. Wurire. That is right. 

Senator Ervin. Well, what provision of the Constitution do you 
think authorized the President to send the Regular Army into Little 
Rock, or to federalize the National Guard ? 

Mr. Wurre. I hate to quote article and section numbers extempo- 
raneously. I will say this, that the brief which the Government has 
recently filed in the case of Jackson against Kuhn arises out of the 
Little Rock proceedings. It sets forth the position of the Depart- 
ment of Justice in precisely this field, namely, the powers of the Presi- 
dent. 

And I am afraid I would be doing a poor job of paraphrasing that 
if I tried to go further into the chapter and verse. I do not know 
whether you have a copy of that, Senator. 

Senator Ervin. No, sir, I do not. I had gone into these statutes 
last year and had come to the conclusion that the only one which au- 
thorized the use of the Armed Forces to enforce a court order was 
the section which Congress repealed. And article 4, section 4 makes 
the broadest contrast between the invasion of a State from an outside 
source and domestic violence, and it states very plainly that the 
United States has power to protect a State against an invasion, but 
that in case of domestic violence it must be requested by the legisla- 
ture, or in case the legislature cannot be convened, then by the Gov- 
ernor. I know of no power in the Constitution that would give the 
President power to act in this other than that. And my understand- 
ing is—and I would like to ask whether I am correct in this assump- 
tion—that there was no request for the sending of the troops or the 
National Guard from the Governor of Arkansas or the State legisla- 
ture, was there ? 
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Mr. Wurre. That is correct. 
Senator Ervin. Section 2 of article 2 of the Constitution provides 
that the President— 


shall be the Commander in Chief of the Army and Navy of the United States, 
and of the militia of the several States when called into the actual service of the 
United States. 


But in my judgment, that has—while nobody can deny the Presi- 
dent the right to act as Commander in Chief in those cases, Congress 
has undoubtedly the authority to say how he shall act as Commander 
in Chief, while they cannot ion him the right to act as Commander 


in Chief as prescribed by law, because article I, section 8, provides, 
among other things, that— 


Congress shall have the power to make all laws which shall be necessary and 
proper for the carrying into execution the foregoing powers, that is, the express 
legislative powers of Congress enumerated in this section, and all other powers 
vested by this Constitution in the Government of the United States, or any 
department or officer thereof. 


And also, the same section, the same article provides— 


that Congress shall have the power to make rules for the Government and regu- 
lations of the land and naval forces, and to provide for calling for the militia 
to execute the laws of the Union, suppress insurrections and repel invasions. 


Do you disagree with me in the legal opinion that under those 
constitutional provisions Congress can regulate the circumstances 
under which the President can employ the Armed Forces or call out 
the National Guard? 

Mr. Wuire. Yes, I am afraid I do, Senator. I think the Presi- 
dent’s constitutional powers as Commander in Chief and his power 
and duty and responsibility to see that the laws are faithfully exe- 
cuted give him powers independent of Congress. 

Senator Ervry. Since we agree on that, I will go right straight to 
these statutes. 

Title 10, section 331, provides that— 

Whenever there is an insurrection in any State against its Government, the 
President may, upon the request of its legislature, or of its Governor, if the 
legislature cannot be convened, call into Federal service such of the militia of 
the other States in the number requested by that State, and use such of the 
Armed Forces as he considers necessary to suppress the insurrection. 

Now, my question is this. In view of the fact that there was no 
request for the use of the Armed Forces or National Guard by the 
Governor or State Legislature of Arkansas, you will agree with me 
that under that statute that I have just read to you, that the Presi- 
dent had no power to call—to take this action. 

Mr. Wutre. That section was not applicable. 

Senator Ervin. Well, the next section, title 10, section 332: 

Whenever the President considers that unlawful obstructions, combinations, or 
assemblages, or rebellion against the authority of the United States make it 
impractical to enforce the laws of the United States in any State or Territory 
by the ordinary course of judicial proceedings, he may call into the Federal servy- 
ice such of the militia of any State and use such of the Armed Forces as he con- 
siders necessary to enforce those laws or to suppress the rebellion. 

Now, I believe you agreed with me that the orderly course of justice 
in this case would have been to attach people for contempt of court, 
or to call upon the U.S. marshal to take action. 
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Mr. Wurre. Of course, the orderly proceedings for enforcement of 
the decree would be for the ween there to obey it. And then the 
next step, if there was simply a scattered opposition, would be cer- 
tainly to use the marshal and the contempt proceedings. 

Senator Ervin. Now, there was no effort made to use contempt 
proceedings, was there? 

Mr. Wurre. Certainly it was not done. 

Senator Ervin. And you have already stated that there was no 
effort made to have the violence suppressed through the instrumen- 
tality of the marshal or his posse. 

Mr. Wuire. It was not done. 

Senator Ervin. Therefore, there was no showing ever made that 
it was impractical to take those courses; was there? 

Mr. Wutre. Well, of course, under the law that is a matter for 
the President’s decision. 

Senator Ervin. So, the President assumed that it was impracti- 
cal without putting the matter to the test. 

Senator Jounston. Mr. Chairman. 

Chairman Eastianp. Senator Johnston. 

Senator Jounston. I would like to ask the Chair this one question. 

Do you intend to complete this this afternoon ? 

Chairman Eastianp. Well, it depends on the committee. 

Senator Jonnston. As far as I am concerned, I do not want it 
completed this afternoon. I want it to go over 1 week, and I think 
I have that right according to the rules of the committee. 

I want to ask some questions, but I have been sick in bed, and I 
do want to look into the matter before I pass on it. And I am going 
to ask that it go over 1 week. 

I think it is under a new rule in this committee that it does go 
over 1 week, and I am going to leave at this time, because I have 
not been feeling well, and have been in bed, and the doctor has been 
with me. But, I am very much interested in this point. 

Chairman Easrianp. Well, that is a custom of the committee. 

Senator Jounston. I thank you. I am going to have to leave. 

Senator Ervin. In other words, it was assumed that it was impracti- 
cal to suppress this violence in the ordinary course of the judicial pro- 
ceedings without ever putting that question to the actual test. 

Mr. Wurre. No, I cannot agree with that statement, Senator; I 
cannot say that it was simply assumed, This was a matter in which 
the President acted, and I have no doubt in my own mind that he 
acted on evidence that was amply sufficient to convince him of the 
fact. 

Senator Ervin. Which evidence has never yet been made public; 
has it? 

Mr. Wurrs. Well, the evidence of the conditions on September 23, 
I think, it pretty public. 

Senator Ervin. I read in the newspaper about it. So far I have 
not read whether a single one of those people was armed, or that there 
were any weapons taken off any of them. Is your information to 
the contrary ? 

: Mr. Wuire. I cannot answer that question. I honestly do not 
now. 
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Senator Ervin. I read also the day that they had the city police of 
Little Rock and some of the State police out there, and as I recall, 
they made 42 arrests. ; 

Mr. Wurre. They made some 40 arrests, I believe. 

Senator Ervin. Don't you think it would have been the part of 
wisdom to have taken those 42 people before Judge Davies and 
punished them for contempt of court, or at least tried them under 
the criminal processes of the State of Arkansas before taking this 
drastic action ¢ 

Mr. Wurre. Of course, they were, as you know, later arraigned and 
charges under the laws of Arkansas placed against them. Of 
course, the removal of those some 40-odd persons did not stop the acts 
of the mob. 

Senator Ervin. Under section 332, the Armed Forces can be called 
out either to suppress a rebellion or to enforce the laws of the United 
States in cases where it is impractical to enforce those laws by the 
ordinary course of justice; you do not contend there was a rebellion 
there ? 

Mr. Wurre. No, the President’s proclamation did not refer to it 
that way. 

Senator Ervin. He referred to it as a mob, as I recall it. 

Mr. Wuire. Obstructions or combinations. 

Senator Ervin. They were called out, were they not, under the 
proclamation, to enforce this decree or suppress violent resistance to 
this decree? 

Mr. Wurre. To put an end to the obstruction of justice, I think, 
was the term. 

Senator Ervin. Now, that would imply that the section that we 
are relying on mostly was section 333, title X. But I have got one 
more question about section 332. Is it not true, according to the 
verbiage of that section, that the President has no power under 
that section to call out the Armed Forces to suppress unlawful ob- 
structions and combinations and assemblages except in cases of rebel- 
lion or in cases where it is impractical to enforce the laws of the 
United States ? 


Mr. Wuire. I am afraid I do not quite understand the gist of the 
question. 

Senator Ervin. The statute says that can be done where it is im- 
practical to enforce the laws of the United States, using the term 
“the laws of the United States.” 

Mr. Wuire. I believe that is the statutory language, yes. 

Senator Ervin. Now, what laws of the United States were involved 
there? 

Mr. Wuire. Senator, when it comes to the actual legal argument, I 
think it would not be proper, since this case on appeal is pending, 
for me to reargue what is put in the brief. I will be more than happy 
to furnish you with a copy. I thought perhaps you had it. 

Senator Ervin. No, sir; I have not had it. But I think the Con- 
stitution of the United States, as well as a multitude of court decisions, 
make it very clear that the term “the laws of the United States” 
merely refers to the legislation of Congress. 

Mr. Wuirer. No,sir. The brief devotes a great deal of itself to that 
particular point and expresses it far better than I could do on a 
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complex constitutional question orally. And I would like permis- 
sion to send that to you. 

Senator Ervin. I would appreciate having a copy. I want to call 
your attention, as a lawyer, to the fact that the Constitution of the 
United States twice defines the laws of the United States to be acts of 
Congress. 

Section 1 of article 1 provides in express terms that all legislative 
powers granted by the Constitution of the United States are vested 
in Congress. And then it says this, section 2 of article 3: 

The judicial power shall extend to all cases in law and equity arising under 
this Constitution, the laws of the United States, and treaties made or which 
shall be made under their authority. 

It seems to me in that provision that the term “the laws of the 
United States” clearly means the acts of Congress. 

And that is made, in my opinion, indisputable by article 6, which 
says this: 

This Constitution, and the laws of the United States, which shall be made in 
pursuance thereof, and all treaties made or which shall be made under the 
authority of the United States, shall be the supreme law of the land. 

Now, do you take the position that a court decree is a law of the 
United States? 

Mr. Wurre. Within the meaning of this statute, yes. I think when 
you have an opportunity to read the legislative history and the deci- 
sions and historical precedents in the brief, you will find compelling 
answer in the affirmative. 

Senator Ervin. Where do you fit a court decree into the provisions 
of article 6, that the Constitution and the laws of the United States 
which shall be made in pursuance thereof, and the treaties, shall be 
the supreme law of the land ? 

In other words, you will agree with me in the observation that under 
article 1, section 1, since Congress has all the legislative powers, there 
is no agency of the Federal Government to make a law except Congress. 

Mr. Wuirre. I certainly do. 

Senator Ervin. And that when article 6 says, “And the laws of the 
United States which shall be made in pursuance of,” that is referring 
to acts of Congress necessarily ; is it not ? 

Mr. Wurre. Well, what we are really dealing with here is the partic- 
ular context in which the words “laws of the United States” are used. 
And there again, I say that that is most fully dealt with in the brief. 
And I do not feel I should argue here a point which is actually pending 
in a court of appeals. 

Senator Ervin. Well, do you think Congress can make anything a 
law under the Constitution other than an act of Congress ? 

Mr. Wurre. Well, the law of the United States, as used in many 
contexts, means the Constitution of the United States. 

Senator Ervin. That is true. 

Mr. Wurre. And the decrees of court upholding the Constitution. 

Senator Ervoy. Well, I have to beg leave to disagree with you on 
that. I want to call your attention to the Railroad Company v. Mis- 
sissippt case, which is only one of a score of cases I can bring up on 
the point, which is reported in 102 United States at page 135. 

And I will read from pages 140 and 141: 


It is settled law as established by well-considered decisions of this court pro- 
nounced upon full argument and after mature deliberation— 
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I will not read it all— 


that cases arising under the laws of the United States are such as grow out 
of the legislation of Congress. 

And that interpretation has been placed on the term by a number 
of decisions of the Supreme Court of the United States, and in a great 
many decisions of the lower Federal courts construing statutes where 
this term “the laws of the United States” is referred to. 

And also in this connection, in the case of Swift v. Tyson, reported 
in 16 Peters, page 1, appears this statement of Judge Story: 

In the ordinary use of language, it will hardly be contended that the decisions 
of courts constitute laws. They are, at most, only evidence of what the laws 
are, and are not of themselves laws. 

Mr. Wuire. Senator, you remember that was overruled in Frie 
Railroad v. Tompkins. 

Senator Ervin. Yes, but it was not overruled on that point. It 
was overruled on its interpretation of the Conformity Act which says 
that where the jurisdiction of the Federal courts depend(s) upon the 
diversity of citizenship, the Federal courts should follow the law of 
the States in cases where they were not in conflict with the Constitu- 
tion and statutes of the United States. 

Evie Railroad v. Tompkins was overruled on the ground that the 
statute was broad enough to cover the common law of the State, 

So, I do not think that statement has any effect on it. Also, I 
think, Mr. White 

Senator Wuey. Mr. Chairman, I think he had better file a brief 
with this committee, too, because I will never convince the Senator, 
but it might throw some legal light on it for the rest of us in read- 
ing it. 

Senator Ervin. I have also read some decisions on the common 
law. There is no common law of the United States, is there? 

Mr. Wurte. Well, there is in certain fields. 

Senator Witey. Certain States, too. 

Senator Ervin. What I have been told by my teachers, and read in 
the decisions, if I remember right, is that the only laws of the United 
States are those defined in the Constitution, namely: first, the Con- 
stitution; second, the laws of the United States which are enacted 
pursuant thereto, which are the acts of Congress, and treaties. 

Now, I would have to disagree with you most respectfully. I do 
not think there is such a thing as the Federal common law. 

Mr. Wuire. Under the Clearfield Trust doctrine. I think there is. 

Senator Dirksen. Will the Senator let me ask this? 

You are trying to make the point—— 

Senator Ervin. I am trying to make the point that we have these 
statutes referring to the laws of the United States, that it is necessary 
to have to refer either to the Constitution or to the acts of Congress or 
to the treaties, and to nothing else, and not the court decisions. 

Senator Dirksen. Let me ask this question. 

Is it your point that an interpretation either of the law or the 
provisions of the Constitution does not in fact and in truth become 
the law of the land as well as evidence of the law as Justice Story 
says ? 

Senator Ervin. I emphatically deny that, for the reason that under 
section 1, article 1 of the Constitution, all legislative power—and 
the word “all” means to me every bit of it—is vested in the Congress. 
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And if you say a court decision is law, then you say that where a 
court makes a decision it makes law, and where it modifies a de- 
cision, it amends law, and where it reverses a decision it repeals law. 
And I do maintain that cannot possibly be—that since a court has no 
legislative power, that it can neither make nor amend nor repeal law. 

Senator Dirksen. Well, isn’t there the strongest implication in 
the situation where the court interprets the statute, and the Congress 
finds it is at variance with the interpretation, and then considers a 
bill to meet that interpretation, gives it the full dignity of law. And 
I think there are those examples, the Natural Gas Act 

Senator Ervin. No; in the Natural Gas Act, the Supreme Court 
said that the law the Congress passed provided for the regulation. 

Senator Dirksen. What about these submerged-land cases, where 
there is an unbroken line of decisions for a hundred years with respect 
to that particular issue, only to be dumped over by the Supreme Court, 
and then have Congress meet it by statutory law ? 

Senator Ervin. That is not my point, though. I disagree with 
you. 

My point is this: That these statutes which were invoked by the 
Department of Justice, when they advised the President that he had 
the legal power to send Federal troops into Arkansas, and to call 
out the National Guard, provide than can be done only in situations 
where there is obstruction of the laws of the United States, and that 
that expression refers only to action of Congress and not to decisions 
of the courts. 

Now, I would agree with Mr. White that sometimes the term “law” 
includes the Constitution. But it cannot in this case, notwithstanding 
the effort of Congress to extend the coverage of the 14th amendment 
by telling a falsehood—where it says that if in unlawful mobs and 
insurgents impede the course of justice under the laws of the United 
States, they would be considered to be acting for the State, and the 
State could be considered depriving the people of equal protection of 
laws; I do not think a mob can be converted into the lawful officers 
of the State, and that the 14th amendment can be extended that way, 
but I will proceed on my question. 

You and I, Mr. White, fundamentally disagree. I think the law(s) 
of the United States as used in these statutes refer to the acts of Con- 
gress. Now, the third section, section 333, provides that the President 
may call out the Armed Forees or the militia to suppress an insurrec- 
tion—and I might say, incidentally, I do not know whether you agree 
with me on this, but my dictionary says that an insurrection is where 
people rebel against the authority of the Government, title 10, section 
333, reads as follows: 

The President, by using the militia or the armed forces, or both, or by any 
other means, shall take such measures as he considers necessary to suppress, 
in a State, any insurrection, domestic violence, unlawful combination, or con- 
spiracy, if it (1) so hinders the execution of the laws of that State, and of the 
United States within the State, that an part or class of its people is deprived 
of a right, privilege, immunity, or protection named in the Constitution and 


secured by law, and the constituted authorities of that State are unable, fail, 
or refuse to protect that right, privilege, or immunity, or to give that protection; 


That is the first section, and it has got a second section : 





or opposes or obstructs execution of the laws of the United States or impedes 
the course of justice under those laws. 
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Now, do you agree with me that the President would have no 
authority under that unless the Constitution was involved, or a law 
of the United States was involved? 

Mr. Wuire. Or a decree of court. 

Senator Dirksen. I wanted to follow out that idea. I will address 
this entire question—this is on law—— 

Senator Ervin. I believe I had better finish first, because you and I 
will get to cross-examining each other 

Senator Dirksen. I wouldn’t think of cross-examining you. 

Senator Ervin. After all, I know what your views are, and I know 
that you do not entertain the same sound views on all subjects that 
I do. 

Senator Witey. You mean great lawyers can disagree? 

Senator Dmxsen. Well, it would interest you—when the Supreme 
Court interpreted the statute with respect to the Watkins case, we 
came in with a bill 

Senator Ervin. Jencks. 

Senator Dirksen. Jencks. We came in with a bill to meet the find- 
ing in that case, and it was enacted into law. However, when the 
Court had made its interpretation, I think Senator O’Mahoney will 
bear me out that we were already getting word from the district at- 
torneys and judges all over the country that they were applying the 
finding of the Supreme Court; in other words, it was what they 
thought the law was that became the law. And it was not until we 
came into the bill that we began to protect the files of the FBI. 

Now, I was just trying to get in mind whether this is a semantic 
distinction or 

Senator Ervin. This is no semantic distinction; it is a very funda- 
mental thing. When it says the laws of the United States, it is re- 
ferring, in my judgment, to acts of Congress, just exactly like the 
Federal courts have held in a multitude of cases, and like two sections 
of the Constitution specify. 

Senator O’Manoney. In the Jencks case it was a law of property 
for sale, misinterpreting a decision of the Supreme Court in a num- 
ber of different ways, and we tried to clarify it. 

Senator Drrxsen. But the residual question is, what was the law, 
and it was what the DA’s and the judges all over the country thought 
- —— Court said was the law that actually became the applica- 

e law. 

Senator O’Manoney. Well, there was so much variety in the in- 
terpretations of the various courts, and the various U.S. attorneys 
and others, that Congress had to clarify it. 

Senator Ervin. I am talking about a statute right here now. 

Chairman Easrianp. Proceed. 

Senator Ervin. I would assume that when you talk about a court 
decision or judicial decree that you were referring to section 2 which 
provide for action by the President, if these insurrections and do- 
mestic violence and unlawful combinations or conspiracies—op- 
pose or obstruct the execution of the laws of the United States, or 
impede the course of justice under those laws. 

Mr. Wuire. Yes. 
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Senator Ervin. Now, there was no course of justice under any law 
of the United States if that term was not referring to an act of Con- 
gress, was it? 

Mr. Wurire. Again, Senator, I would beg you to let me substitute 
the brief for my oral exposition of this particular point. 

Senator Ervin. Well, this is a serious matter. The point I am 
making is this, that the course of justice under the laws of the United 
States must be obstructed. 

Now, there was no law authorizing the decree of Judge Davies, and 
the President had no power to enforce it unless there was a law, an act 
of Congress, involved. 

I believe you will agree with me on this—in a multitude of cases 
the Supreme Court of the United States has held that under the 14th 
amendment the only act that is inhibited by the 14th amendment is 
action by the State, is that not so, not actions by mobs or criminals, 
isn’t that the interpretation that has been placed on the 14th amend- 
ment ? 

Mr. Wurre. That, I would say, is an accurate statement. 

Senator Ervin. I will not pursue this any further, except to say 
that in my judgment, all of those statutes being concerned with the 
enforcement of the laws of the United States, and since the 14th 
amendment does not operate on criminals, that there was no authority 
here to go into Little Rock, in my honest judgment. I have tried to 
study it as impartially as possible. 

Now, this decree of September 23d, I beileve it was, which appears 
in the Congressional Administrative News, volume 16, page 3721— 
provides that the President called upon the people engaging in this 
riotous conduct to desist therefrom and to disperse forthwith. 

Now, title 10, section 334 says this: 

Whenever the President considers it necessary to use the militia or the Armed 
Forees under this chapter, he shall by proclamation, immediately order the in- 
surgents to disperse and retire peaceably to their abodes within a limited time. 

Do you not construe that statute to provide that the President shall 
name the time within which they must do this? 

Mr. Wurrte. I think “forthwith” is a limited time. 

Senator Ervin. It is instantly. 

Mr. Wuire. That is right. 

Senator Ervin. That is no time at all, is it? 

In other words, if you say to do this forthwith, do you mean within 
a limited time ? 

Mr. Wurre. I think so. 

Senator Ervin. It means no time at all. 

Mr. Wurre. It is the most limited time you can get. 

Senator Ervin. It means in this fraction of this particular time 
you have got to do it, and no time after that. 

Mr. Waurre. That is right. 

Senator Ervin. Now, I want to call your attention to this. There 
is a special statute about calling the National Guard out. And I 
believe you will agree with me that the Congress has the power under 
the first article of the Constitution to provide for the calling out of 
the militia which mean the National Guard, do you not? 

Mr. Wuire. Congress certainly also has power to call it out. 





NOMINATION OF W. WILSON WHITE 15 
Senator Erviy. Well, the Congress has implemented that power 
by section 3500 of title 10, which reads as follows; it provides that 
the President of the United States can call out the National Guard 
in three cases. prs 

The first is, whenever the United States or any of the Territories, 
Commonwealths, or possessions is invaded or is in danger of invasion 
by a foreign nation. I think we can agree that there is no invasion 
in this particular case by foreign nations threatened or actual, was 
there, so that could not apply. 

Mr. Wuire. That is right. 

Senator Ervin. The second is, whenever there is rebellion or danger 
of rebellion against the authority of the Government of the United 
States. 

We will agree that that doesn’t apply ? 

Mr. Wuire. I think that is right. 

Senator Ervin. So, the third is that the President can call out 
the National Guard whenever the President is unable with the regular 
forces to execute the laws of the United States. Do you think that 
applies ? 

Mr. Wuire. I do not. 

Senator Ervin. Well, I agree with you, and I agree for two reasons. 

In the first place, I do not think there is any showing that the 
Regular Army was unable to cope with the situation. And also I 
still go back to my point that the laws of the United States are the 
acts of Congress. 

Now, this statute provides that when the President calls into the 
Federal Service members of the Army and National Guard of any 
State or Territory, Puerto Rico, the Canal Zone, or the District of 
Columbia, that orders for these purposes shall be issued through 
the Governors of the States, Territories, Puerto Rico, and the Canal 
Zone, and in the District of Columbia through the Commanding Gen- 
eral of the National Guard of the District of Columbia. 

Now, the President did not issue his orders through the Governor 
of Arkansas, did he? 

Mr. Wuirr. I believe he did, but that is a military matter that I 
am not sure of. 

Senator Ervin. You are not certain ¢ 

Mr. Wuire. No, Iam not sure. 

Senator Ervin. I have seen it stated on a number of occasions, but 
I have no personal knowledge of what I have read about it. 

Now, I will ask you if you know this, that at the time the President 
issued his proclamation, the city police of Little Rock and the State 
police of Arkansas were engaged in attempting to suppress this tumult ? 

Mr. Wuirr. They were attempting, and had notified the President 
of their inability to do it; that is right. 

Senator Ervin. Through the mayor of Little Rock, Woodrow Wil- 
son Mann? What time did the President call out the airborne troops? 

Mr. Wuire. I do not honestly know that, Senator. 

Senator Ervin. Well, I had read in the press that this proclamation 
was made public in Little Rock about 4:45 on the afternoon of the 
23d, and the next morning, early in the morning, the President or- 
dered the 102d airborne troops into Little Rock. 
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Mr. Wurre. I think it was late in the day, but I am not certain at 
all about that. 

Senator Ervin. Well, now, as I understand you, you base your 
opinion as to the legality of the President’s action upon the theory 

at the term “the laws of the United States” is broad enough to cover 
court decisions ¢ 

Mr. Wurre. Yes. 

Senator Ervin. Well, you and I disagree on a very clear thing. 

Senator Wizey. That is settled. 

Senator Ervin. No; that is not settled yet. 

Senator Wier. The disagreement is settled. 

Senator Ervin. Oh, yes; I disagree. 

I have studied this thing, and I have tried to do it as impartially 
as I could, and I have come to the conclusion that for the reasons that 
I have stated here that the President acted wholly without authority 
in sending troops into Little Rock. 

I have also been unable to understand why the President ordered 
about 2,200 of the toughest fighting men in the U.S. Army, and called 
out 10,500 members of the National Guard of Arkansas, which makes 
about 13,000 armed men in all to handle a group of unarmed civilians 
that may have gone up to as much as a thousand. 

Mr. White, do you agree with me in the observation that it is unfor- 
tunate, whether justifiable or unjustifiable, when the Federal Govern- 
ment acts in this manner? 

Mr. Wuire. I think is is most unfortunate when a situation arises 
which does compel it to act in this manner. 

Senator Ervin. I read an editorial in the Wall Street Journal with 
which I agree. It says that everybody acted too fast, that Governor 
Faubus acted too fast, that Judge Davies acted too fast when the 
Governor of the State and the school board came in there and asked 
him to postpone the enforcement of the integration. And I think 
that the President acted entirely too fast. I think it is a very un- 
fortunate thing. And I think it was illegal and unconstitutional. 

Chairman Eastianp. Senator O’Mahoney ? 

Senator Ervin. I thank the witness for the very frank manner in 
which he has answered the questions. 

Senator O’Manoney. This question has been suggested by the 
things which have been said here in the course of this meeting. Under 
what section of the law are you being appointed ? 

Mr. Wurre. Senator, you know it so much better than I. I be- 
lieve it is title 5, is it not, the general section for—no. My particular 
appointment arises under the act of 1957. 

ae O’Manoney. Are you referring to Public Law 85-315, the 
act of September 9, 1957, entitled “An act to provide means for a 
further securing and protecting the civil rights of persons within 
the jurisdiction of the United States”? 

Mr. Wurre. Yes, I am, Senator. My nomination is being sub- 
mitted in connection with the additional position of Assistant At- 
torney General provided by that law. 

Senator O’Manoney. Part 2 of that law provides for an additional 
Assistant Attorney General, section 111: 


There shall be in the Department of Justice one additional Assistant At- 
torney General who shall be appointed by the President by and with the ad- 
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vice and consent of the Senate, who shall advise the Attorney General in the 
performance of his duties, and who shall receive compensation at the rate pre- 
scribed by law for other Assistant Attorneys General. 

Then the law goes on to part 3 which dealt with other divisions 
designed to strengthen the civil rights statutes and for other pit; 
poses. Is that the provision of law under which you have 
nominated ? 

Mr. Wuire. Yes, sir. 

Senator O’ManHoney. What duties does it impose upon you? 

Mr. Wuire. As Chief of a new Civil Rights Division which has 
been created in the Department of Justice. 

Senator O’Manonery. Does it give you any authority over the 
Civil Rights Commission which was established by part 1 of the 
same law ¢ 

Mr. Wuire. It does not, Senator. The Commission is completely 
independent. 

Senator O’Manoney. You take no orders from the Commission, 
nor will you give any orders? 

Mr. Wuire. That is absolutely correct. 

Senator O’Manoney. If any instructions are given to you, by whom 
will they be given ? 

Mr. Wurre. By the Attorney General. 

Senator O’Manonry. Do you conceive that it will be your duty 
to exercise any part whatever in administering part 1 of the act? 

Mr. Wuire. Only to the extent that my Division in the Depart- 
ment will cooperate as required of any other Federal agency with the 
Commission. 

Senator O’Manoney. Is it your intention as you come before this 
committee which is considering the confirmation of your nomination 
to carry out your duties as prescribed by this law and the law that 
may govern the power of the Attorney General over you? 

Mr. Wuire. It is to the best of my ability. 

Senator O’Manoney. You will undertake to obey those laws? 

Mr. Wuirte. Yes, sir. 

Senator O’Manoney. You do not claim that in this position you 
would have any authority to call out troops? 

Mr. Wurre. I do not, sir. 

Senator Ervin. If I may ask one question on that point. You 
were not asked as to the advisibility or inadvisibility of calling out 
troops, you were asked for a legal opinion on the preparation of the 
proclamation. 

Mr. Wurre. That is entirely correct, Senator. 

Chairman Eastuanp. Senator Carroll. 

Senator Carrouu. In the brief of which you have spoken, would 
you state very briefly what the issues are in that brief? Does it in- 
volve statutory construction, constitutional construction of the power 
of the President ? 

Mr. Wurre. Well, I guess basically the narrow issue is statutory 
construction of the sections as to which Senator Ervin was interrogat- 
ing. But that of course then involves constitutional construction 
as well. 

Senator Carrot. Do you believe that there is a constitutional 

ower residing in the President separate and apart from the statutes 
Senator Ervin mentioned ? 








18 NOMINATION OF W. WILSON WHITE 


Mr. Wurre. To use the military forces? 

Senator Carrouy. Yes. 

Mr. Wurre. I do. 

Senator Carroxu. Is that mentioned in this brief at all? Has that 
point been discussed ? 

Mr. Wurre. Yes; there are quotations from cases on that point. 

Senator Carroty. Mr. Chairman, do I understand from the request 
of Senator Johnston that this may go over for a week? 

Chairman Easttanp. It will have to go over for a week. 

Senator Carroty. If you have copies of the brief I would like to 
have them. 

Mr. Wurre. I will certainly provide them. 

Chairman Eastianp. Senator Jenner. 

Senator JENNER. I have no questions. 

Chairman Eastianp. Senator Dirksen. 

Senator Dirksen. I want to ask Mr. White, you have been in the 
Department of Justice now for approximately 11 months? 

Mr. Wuire. That is right, Senator. 

Senator Dirksen. And in that 11-month period you have served as 
Assistant Attorney General of the United States? 

Mr. Wurrr. I have. 

Senator Dixsen. The only difference, then, between your present 
status as Assistant Attorney General in Charge of Legal Counsel and 
what is envisioned in the present action is that you will be assigned 
new duties in the field of civil rights. 

Mr. Wurre. I should clarify that. That is essentially correct. But 
I did resign and received a recess appointment to head the Civil Rights 
Division on December 9 last. And since then I have undertaken to 
—— the Division. 

enator Dirksen. Now, in connection with that recess appointment, 
you had to take the oath in regular form, did you? 

Mr. Wurre. I did. 

Senator Dirksen. And will you tell us substantially what the oath 
was that you took? 

Mr. Wurre. Well, the part to which I have always given the great- 
est thought is to uphold the Constitution of the United States, and 
to perform the duties of my office to the best of my ability. 

enator Dirksen. And it is your intention within your ability to 
carry out that oath of office? 

Mr. Wurrre. It is, sir. 

Chairman Eastianp. Senator Hruska. 

Senator Hruska. Mr. White, during the course of the examination 
this afternoon it was suggested that there was a difference of opinion 
between yourself and Attorney General Brownell in connection with 
the proclamation which you referred to, and in connection with his 
position taken during the hearings on the civil rights bill that were 
held in February and March of last year. In regard to the Presi- 
dent’s ability to call out the troops under given circumstances, are 
you familiar with the testimony given by Attorney General Brownell 
on that occasion that was referred to earlier this afternoon? 

Mr. Wuire. I think, as I said in answering Senator Ervin’s ques- 
tion, I am familiar with the substance of it; I cannot quote it 
verbatim. 
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Senator Hruska. From what you recall of that testimony by the 
Attorney General, would you say there is any conflict between the 
views of Attorney General Brownell on that score and your views? 

Mr. Wuire. No, sir, I would not. 

Senator Hruska. Reading from page 217 of those hearings, I will 
ask this question. 


It is not entirely from an academic standpoint that we are not debating this 
point any further, but we do think we are entitled to make a record here that 
will show that if this bill is passed that it will create a new type of remedy 
in which judicial decrees can be entered, and under which the President of 
the United States, under existing law, can enforce by use of the Armed Forces 
of the country, so Senators may know what they are voting for. 


And there was an observation by Senator Hennings, and then this 
reply by Mr. Brownell. 


Mr. Chairman, I believe that there is in here an implication that the Presi- 
dent of the United States would act recklessly if not unconstitutionally, and I 
cannot just sit by and have the record contain any such implication of that. 
I really feel this has gone far enough, it has no place in these proceedings, and 
I personally cannot stay here and allow any such implications to be drawn. 


Do you construe that answer to be an opinion on the part of then 
Attorney General Brownell that the President would be acting un- 
constitionally if he called out troops ? 

Mr. Wurire. Certainly not. 

Senator Ervin. I believe you had better read the rest of his state- 
ment, because he says under the Constitution you have got to have a 
request from the Governor, as I construe it. 

Senator Hruska. I don’t recall that testimony from the Attorney 
General Brownell on that score. 

Chairman Eastianp. Gentlemen, could we have an executive ses- 
sion. As Senator Johnston has stated, he desires to ask some ques- 
tions, so the hearing will have to be continued. 

Mr. White, will you make yourself available to the committee for 
further questions? 

Mr. Wurre. I will. 

Thank you, Mr. Chairman. 

Chairman EastLanp. We will have an executive session. 

(Whereupon, at 5 p.m., the committee went into executive session. ) 
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TUESDAY, FEBRUARY 25, 1958 
U.S. Senate, 


CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The committee met, pursuant to call, at 10:45 a.m., in room 424, 
ounnee Office Building, Senator James O. Eastland (chairman) 
presiding. 

Present: Senators Eastland, Johnston, Ervin, Hennings, McClel- 
lan, and Langer. 

Also present: Senator Martin and Robert B. Young, professional 
staff member, Senate Committee on the Judiciary. 

Chairman Eastianp. Let’s have order, please. 


Senator Lancer. Senator Martin would like to make a few re- 
marks. 


Chairman Eastianp. Proceed. 


STATEMENT OF HON. EDWARD MARTIN, A U.S. SENATOR FROM 
THE STATE OF PENNSYLVANIA 


Senator Martin. Mr. Chairman and members of the committee, I 
will be very brief. 

I appreciate the courtesy and kindness of the committee. I am 
appearing here in behalf of Mr. W. Wilson White, of Philadelphia. 
I have known Mr. White since he was a very young man. He is a 
good lawyer and an outstanding American. His father is a fine 
lawyer whom I have known during all of my adult life. The family 
is one of the finest in Philadelphia, and I commend him to your fa- 
vorable consideration. 

Chairman Eastianp. Thank you, sir. 

Senator Martin. Thank you very much. 

Chairman Eastuanp. Better sit down over there, Mr. White—or 
over here. 

Senator Lancer. Has Senator Clark been notified ? 

Chairman Eastianp. He appeared. 

Senator Lancer. Favorably or unfavorably? For him or against 
him ? 

Chairman Eastianp. The record would have to show. He was for 
him, as I remember. 

Senator Ervin. I want to ask one more question. 

Chairman Eastianp. Proceed. 

Senator Ervin. Mr. White, you expressed the opinion that the 
President had the legal authority to send the troops into Little Rock. 
I would like to ask you how long that authority endures if troops 
are sent into a school to enforce a desegregation decree. How long 
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does the President have authority to keep them there after the subsi 
dence of violence? 

Mr. Wuire. I would say, Senator, that the authority would con- 
tinue as long as in the opinion of the President it was required to 
prevent obstruction of justice. 

Senator Ervin. Even after everybody has apparently returned to 
peaceful pursuits? 

Mr. Wurre. Well, I suppose the immediate externals might not 
indicate the true situation. 

Senator Ervin. You made a statement the other day—I was very 
much impressed with most of your statements, but I was not im- 
pressed with this particular one. You said in effect that the Presi- 
dent was compelled to send troops to Little Rock. 

Mr. Wurre. I did use that expression; yes, Senator. 

Senator Ervin. And that is your opinion ? 

Mr. Wuire. Yes. As the President himself put it, he said it was 
inescapable. 

Senator Ervin. Then if that is true, you would be of the opinion 
if any other like situation arose the Federal Government should send 
Armed Forces of the Nation into those areas to integrate the schools, 
to guard against violence. 

Mr. Wurre. No, Senator, I did not ever say—and I will not say— 
that it is the function of the Federal Government to integrate schools. 
That they do not do. 

If a situation should ever arise again, which I pray it may never, 
that mob violence should overcome the enforcement of justice in this 
country, I think that the President would certainly be justified in in- 
tervening to save the integrity of the judicial process. 

Senator Ervin. Is it not sticking in the bark to say the President 
is not using troops to desegregate when he is using troops to carry out 
desegregation ? 

Mr. Wurre. I do not think so, sir. I think he is using and has used 
troops throughout simply to prevent the breakdown of law and order. 

Senator Ervin. And also to integrate the schools. That is the 
effect, is it not? 

Mr. Wurre. I cannot say that. 

Senator Ervin. Were not the troops used in Little Rock to make it 
certain that the nine colored children were admitted into the school 
as provided in the desegregation decree ? 

Mr. Wuire. Senator, I would not say so. I do not think it is 
splitting hairs or evading the cause. I think it is absolutely the fact 
that the troops were used only because the processes of justice were 
breaking down. 

Senator Ervin. And the processes of justice were breaking down 
because of the opposition of the mobs to the enforcement of the de- 
segregation decree ? 

{r. Wurre. That is correct, sir. 

Senator Ervin. Now, we were occupied a number of years after the 
Confederate soldiers laid down arms and returned to peaceful pur- 
suits. Reconstruction acts were passed and we were occupied from 
the time of the passage of the reconstruction acts to 1877. 

I just wonder if we can apprehend the same kind of occupation 
in Little Rock and places like that that the South endured in those 
days ? 
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Mr. Wurre. I do not think we would care to call it occupation. 

Senator Ervin. Personally, I consider it an occupation. I consider 
wherever the President of the United States sends the Army into a 
State, and especially when he keeps it there and stations it within 
the school building, that it is occupation just as much as if the Rus- 
sians are occupying Hungary. There may be a difference of degree, 
but it is still an occupation. 

Chairman Eastianp. Well, if it is not occupation, what is it ? 

Mr. Wurre. The presence of troops of this kind? 

Chairman Eastianp. Sure. What is it? 

Mr. Wuire. They are simply there to insure that the ordinary judi- 
cial processes can still be carried out. 

Chairman Easrianp. They are occupying the school, are they 
not—the school grounds—in that area of the city ? 

Mr. Wuire. Well, occupy in that sense, Mr. Chairman—they are 
not occupying in the sense that they are taking over. 

Chairman Eastianp. Well, if they have not taken over, what have 
they done? 

Mr. Wuire. There isa patrol there. 

Chairman Easrianp. Well, sure, there is a patrol there. They are 
taking over. They are occupying. It is a military occupation, and 
you know it. Isn’t that true? 

Mr. Wuive. I could not accept that definition of their presence, 
Mr. Chairman. 

Chairman Easrianp. They are put there to force racial integra- 
tion in theschool. Now that is true, isn’t it? 

Mr. Wuirer. No, sir. As I have said to Senator Ervin, I think 
that they are there to— 

Chairman Eastianp. Aren’t they there to keep certain people in 
the school ? 

Mr. Wuirte. No. They are there to see that mob violence does not 
interfere with a court’s order. 

Chairman Eastianp. Well, there has been no mob around there in 
months, has there ? 

Mr. Wuire. No,sir. That is right. 

Senator Hennrinoes. How long have they been there now ? 

Mr. Wuire. They arrived, I believe, on the 24th of September. 

Senator Ervin. Let me ask you a question—one that is bothering 
me—about the question of constitutional law in this whole deseg- 
regation business: If a colored child has a right under the Constitu- 
tion to demand his admittance to a particular school, how does an 
a on earth, including the Supreme Court of the United States, 

ave the right to deny that child its constitutional right for a single 
second ? 

Mr. Wuire. Well, Senator, I do not think there is such a consti- 
tutional right. The courts in their decisions, following the Supreme 
Court’s decree, have tried to make that clear, that there is no court- 
enforced integration. There is a prohibition against racial exclu- 
sion, exclusion on race alone. It is a matter entirely for the local 
authorities to decide to what schools, when and under what safe- 
guards and circumstances the integration may occur. 

Senator Ervin. Of course, legally, that is probably a broad dis- 
tinction, but it actually is not much because I have a right not to be 
excluded from a school. I have a right to admittance to that school. 
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Mr. Wurre. Not to any particular school. There must be a reason- 
able plan presented by the school authorities for admission on inte- 
grated basis. 

Senator Ervin. I am bothered by the Brown decision on many 

ounds. In the first place, I am bothered by the statement of the 

hief Justice that he cannot turn the clock back to 1868 when the 
14th amendment was ratified—or even to 1896, when Plessy v. Fergu- 
son was decided. That statement implies that the Chief Justice enter- 
tains the opinion that the Constitution of the United States auto- 
matically amends itself from time to time without any change being 
made in its phraseology and that the Supreme Court alone of all the 
powers in the universe is the only one which could tell when the change 
occurs and the scope and nature of the change. 

Now, as a lawyer, if a child has a constitutional right not to be 
excluded from a school, I am at a loss to comprehend how even the 
Supreme Court of the United States can deny him that right for a 
single instant; and yet the court does deny that right and has author- 
ized all Federal courts to do so, has it not ? 

Mr. Wurre. Yes. 

Again I say I do not think the court ever says in the original case 
that there is a constitutional right for admission in their implementing 
decision. They certainly said that it must be worked out by the schoo 
authorities, which is by the district courts. 

Senator Ervin. But they have apparently authorized the lower 
Federal courts to delay the exercise of the constitutional right, or the 
alleged constitutional right of the child to demand that it be not 
excluded ? 

Mr. Wurrt. I certainly agree with that. There are many factors 
which the Court said must enter into the ultimate—— 

Senator Ervin. Well, the point I am concerned about from a con- 
stitutional standpoint, is this: how can it be wrong for a State or 
school board to take an action, while it is right for the Supreme Court 
of the United States, or the lower Federal court under the Brown 
decision to authorize the taking of the same action? 

Mr. Wuire. I think it is putting reasonable conditions on what the 
court has found to be the exercise of constitutional rights. 

Senator Ervin. Isn’t that a recognition on the part of the Court that 
the Court is changing social conditions in the United States or attempt- 
ing to do so and that it realizes that there probably will be tremendous 
resistance if they attempt to do it overnight and that, therefore, by 
permitting a gradual process perhaps they can win a degree of acqui- 
escense in a judicial usurpation which otherwise would not be 
granted ? 

Mr. Wnirr. You would not want me to just say “yes” or “no” to 
that question, Senator? 

Senator Ervin. Either way. Answer it any way that you want to 
answer it. 

Mr. Wurre. Certainly it is a recognition on the Court’s part that 
there is a drastic change in certain parts of the country, that it cannot 
be done overnight, that it must be done gradually and the Court, I am 
sure, hopes with a feeling of mutual understanding. 

Senator Ervin. And then in order to bring about the gradual 
change, the Supreme Court of the United States has authorized the 
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suspension of what it has agreed to be the exercise of constitutional 
rights ¢ 

a. Wurre. Of course, the Court does not express the term “sus- 
pension.” It uses the term “with all the” 

Senator Ervin. As a matter of fact, I think that in this connection 
I might state my own opinion. I have a good precedent. I think the 
Brown decision was a judicial usurpation. I think that a judicial 
usurpation is just as reprehensible as executive usurpation or legisla- 
tive usurpation. I have a good precedent to go by. 

I think what Abraham Lincoln said about the Dred Scott decision 
applies to the Brown decision. Abraham Lincoln stated in the debate 
with Judge Douglas in 1858 that the Dred Scott decision was errone- 
ous, that it was contrary to such precedents as they had on the sub- 
ject, that it was founded on factual assumptions which are not really 
true, and that he refused to accept it as a rule for the guidance of the 
governmental agencies or the people and that he would do all within 
his power to secure its reversal. Even further than that, he said in 
substance: 





If I were a Member of Congress and the question of excluding slavery from the 
Territories were to come before that body, I would vote for the proposition, 
notwithstanding the fact that the Supreme Court of the United States has 
declared in the Dred Scott decision that it cannot be done. 


Now while I say this, I do not advocate any disobedience of court 
orders, but I stand on the proposition made by Chief Justice Stone to 
the effect that it is the duty of people to scrutinize carefully and to 
comment fearlessly upon decisions of the Supreme Court of the United 
States. Chief Justice Stone said that that is the only way in which 
we can secure protection against unwise decisions and even against 
judicial usurpation. 

Mr. Wuirr. I think no one challenges that right. 

Senator Ervin. I want to thank you. 

I would like to put in the record here a statement by Mr. Edgar 
Eisenhower, which shows he is in complete agreement with me on the 
question that the President had no legal authority to send troops into 
Little Rock, and also call attention to an article which appeared in 
the February 1958 issue of the American Bar Association journal by 
Mr. Alfred J. Schweppe, entitled “Executive Enforcement,” which 
also adopts my opinion, 

Chairman Easrianp. It will be admitted into the record, 

(The statements referred to are as follows :) 


Ike LAUGHS AT BroTHER’s LATEST BARB 


THOMASVILLE, Ga., February 21.—President Eisenhower did it again today— 
laughed off remarks on the critical side by his brother Edgar. 

In an interview at Atlanta, Ga., Edgar—an attorney—said the President got 
some bad legal advice when he sent Federal troops into Little Rock, Ark., to en- 
force school integration. 

In reply to questions at the President’s vacation headquarters, Press Secretary 
James C. Hagerty said he informed the Chief Executive regarding Edgar's re- 
mark. 

“He laughed,” Hagerty reported, “and merely said, “You tell them you have 
no comment” 

Last year Edgar, who lives at Tacoma, Wash., criticized the administration’s 
spending budget as too large. 

At that time the President laughed and said only that Edgar has been criti- 
cizing him since they were boys. 
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[From the American Bar Association Journal, vol. 44, February 1958] 


ENFORCEMENT OF FEDERAL CoUrT DrcrEES: A “RECURRENCE TO FUNDAMENTAL 
PRINCIPLES” 


(By Alfred J. Schweppe, of the Washington Bar (Seattle) ) 


In this article, Mr. Schweppe examines the constitutional and statutory 
authority of the executive branch of the Government to enforce judicial 
decrees. He concludes that there exists no such authority. The Journal 
recognizes that the issue here discussed is one on which there is a sharp 
difference of opinion among respected legal authorities and welcomes 
comments on Mr. Schweppe’s article. 


The use of troops in domestic affairs is, indeed, a very grave matter—the deep 
concern of every citizen—and may involve fundamental questions of self- 
government and of civil liberties. 

The constitutions or declarations of rights of many of the States, including 
the writer’s own State of Washington, repeat in substance from the Virginia 
Declaration of Rights of June 12, 1776, made 4 weeks before the Declaration of 
Independence, this cardinal tenet : 

“A frequent recurrence to fundamental principles is essential to the security 
of individual rights and the perpetuity of free government.” 

That is what is required here: a “recurrence to fundamental principles.” 

The questions here involved are as fundamental as the question involved in 
the great landmark case of Hz parte Milligan, 4 Wall. 2 (1866), which held 
invalid the military conviction of a civilian approved by President Lincoln in a 
northern area where the civil courts were regularly functioning. 

The legal problem is simply stated, namely: where does the legal power reside 
to enforce Federal court decrees rendered under article III, the judicial article, 
of the United States Constitution? 

The issue, of course, is only one of legal power. The President, like every- 
one else, is, as Lord Coke said of James I, “under the law.” The issue has 
nothing to do with the merits of segregation, but only with the lawful manner 
of enforcing Federal court decrees. The President himself has said specifically 
that troops are in Little Rock “not to enforce or advance any governmental 
policy respecting integration, desegregation, or segregation” but only to enforce 
U.S. district court decree. 

In a widely publicized letter dated October 7, 1957, to Senator Stennis of 
Mississippi, the President said : 

“The executive responsibility is presently confined to carrying out such duties 
as are placed upon it to support the orders of the district court.” 

Manifestly, it makes no difference what the local Governor does. The Presi- 
dent’s powers to enforce district court decrees are neither enlarged nor dimin- 
ished by what a State does or does not do. 

The Federal Constitution in article I delegates all legislative power to Con- 
gress. Article II delegates the Executive power to the President, including 
the duty to “take care that the laws shall be faithfully executed.” Article III 
delegates the judicial power of the United States to the Supreme Court and such 
inferior courts as Congress may establish. Article I delegates to Congress many 
specific legislative powers and finally the general power “to make all laws which 
shall be necessary and proper for carrying into execution the foregoing powers, 
and all other powers vested by this Constitution in the Government of the 
United States, or in any department or officer thereof.” 

This last clause is commonly known as the “necessary and proper clause.” 

Thus the lower Federal courts are exclusively created, and exclusively regu- 
lated, by Congress. The Supreme Court has affirmed this clear constitutional 
principle hundreds of times. 

Acting under these constitutional powers, Congress from the beginning pro- 
vided that Federal court decrees rendered under the judicial article (III) of 
the Constitution shall be executed by the U.S. marshal, now title 28 United States 
Code, section 547, which provides that the U.S. marshal “shall execute all lawful 
writs, processes and orders issued under the authority of the United States 
and to command all necessary assistance to execute his duties.” * The assistance 





11 Stat. 87 (1789) ; Rev. Stat. § 787. 
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which he may command has since ancient times been known as a posse 
comitatus.’ 

This power of the marshal to carry into effect the judicial article (III) of 
the Constitution could derive only from Congress, as decided by the Supreme 
Court (Chief Justice Marshall) .* 

The President, who has the duty under article II to “take care that the laws 
shall be faithfully executed,” has no power to enforce, or aid in enforcing Fed- 
eral court decrees rendered under the judicial article (III) of the Constitution 
unless Congress invests him with such power. The only statutes that ever gave 
the President the power to employ the land and naval forces or militia “to 
aid in the execution of judicial process,” were section 9 of the act of April 9, 
1866, and section 13 of the act of May 31, 1870. The latter was the Civil Rights 
Act of 1870, passed to “enforce” or implement the terms of the 14th and 15th 
amendments, as provided in those amendments. Sections 9 and 13 of the 1866 
and 1870 statutes were reenacted as section 1989 of the Revised Statutes of 1873, 
becoming section 1993 of title 42, United States Code. 

Parenthetically, the Revised Statutes of 1873 were a new starting point for 
Federal statutes, all prior ones having been repealed in the revision.‘ 

Hence, so far as Federal statutes are concerned, except as to such as have 
been since enacted by Congress, one today goes back only to the Revised Statutes 
of 1873, with all prior repealed laws being merely historical background, to be 
resorted to for purposes of interpretation only in doubtful cases.°® 

On February 16, 1957, a high Government official was interrogated by the 
Senate Judiciary Committee on the intention of the administration to use troops 
to enforce Federal district court decrees in school integration cases under sec- 
tion 1989 of the Revised Statutes. Though a negative answer was given, still, 
undoubtedly at the instance of members who feared the power might be used, 
section 1989 of the Revised Statutes was expressly repealed in the Civil Rights 
Act of 1957, of which section 122 reads as follows: 

“Section 1989 of the Revised Statutes (42 U.S.C. 1993) is hereby repealed.” 

The President signed this bill on September 9, 1957. 

Thus, in September 1957, with the President’s express approval, there was 
repealed the only statute in the United States Code giving the President power 
to use military force “to aid in the execution of judicial process.” Congress 
in 1957, when the matter became a direct issue, clearly intended that the Presi- 
dent should have no power in respect of Federal court decrees in civil rights 
eases. The repeal of a statute specifically dealing with enforcement of court 
decrees would in any event control over any general statute, if any is applicable, 
on executing the “laws of the United States.” Hence, under present con- 
gressional legislation, only the U.S. marshal has power to enforce court decrees 
rendered under article ILI of the Constitution. 

That, by the way of virtually a simple syllogism, is the answer to the problem. 


WHAT ARE “LAWS” ?—THE COURT’S ANSWER 


The answer can be supported in other ways. The Supreme Court has often 
held that the “laws” which the President shall faithfully execute are the acts 
of Congress.° 

As said by the Court in the Steel Seizure cases (343 U.S. 579, 585) : 

“The President’s power, if any, to issue the order must stem either from an 
act of Congress or from the Constitution itself. There is no statute that ex- 
pressly authorizes the President to take possession of property as he did here. 
Nor is there any act of Congress to which our attention has been directed from 
which such a power can fairly be implied. * * * [Emphasis supplied.] 

And again: 

“Nor can the seizure order be sustained because of the several constitutional 
provisions that grant executive power to the President. In the framework of 
eur Constitution, the President’s power to see that the laws are faithfully 





2In re Quarles, 158 U.S. 532, 535 (1895): “It is the right as well as the duty of every 
citizen when called upon by the proper officer to act as part of the posse comitatus in 
upholding the laws of his country.” , 

3 Wayman v. Southard, 10 Wheat. 1 (1825); see to the same effect Bank of United 
States v. Halstead, 10 Wheat. 51 (1925). » ’ 

4United States v. Bowen, 100 U.S. 508, 513; United States v. Locher, 184 U.S. 624, 
626—627 (1889). fs 

5 Simkins, “Federal Practice.” third ed. (1938), p. 882, footnote 5. And see footnote 4. 

® Steel Seizure Cases, 343 U.S. 579, 585 (1952), written by Justice Black of Alabama; 
Ex parte Quirin, 317 U.S. 1, 25-27 (1942), written by Chief Justice Stone of New York. 
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executed refutes the idea that he is to be a lawmaker. The Constitution limits 
his functions in the lawmaking process to the recommending of laws he thinks 
wise and the vetoing of laws he things bad. 

“And the Constitution is neither silent nor equivocal about who shall make 
laws which the President is to execute. The first section of the first article 
says that ‘All legislative powers herein granted shall be vested in a Congress 
of the United States * * *.” After granting many powers to the Congress, 
article I goes on to provide that Congress may ‘make all laws which shall be 
necessary and proper for carrying into execution the foregoing powers, and all 
other powers vested by this Constitution in the Government of the United States, 
or in any department or officer thereof.’” [Emphasis supplied.] 

And again: 

“The Founders of this Nation entrusted the law-making power to Congress 
alone in both good and bad times. It would do no good to recall the historical 
events, the fears of power and the hopes of freedom that lay behind their 
advice.” [Emphasis supplied.] 

In Ee parte Quirin (317 U.S. 1, 25-27), Chief Justice Stone said: 

“Congress and the President, like the courts, possess no power not derived 
from the Constitution. But one of the objects of the Constitution, as declared 
by its preamble, is to ‘provide for the common defence.’ As a means to that 
end, the Constitution gives to Congress the power to ‘provide for the common 
Defence’ (art. I, sec. 8, clause 1); ‘To raise and support Armies,’ “To provide 
and maintain a Navy’ (art. I, sec 8, clause 12, 13); and “To Make Rules for 
the Government and Regulation of the land and naval Forces’ (art I, sec. 8, 
clause 14). Congress is given authority ‘To declare War, grant Letters of 
Marque and Reprisal, and make Rules concerning Captures on Land and Water’ 
(art. I, sec. 8, clause 11) ; and ‘To define and punish Piracies and Felonies com- 
mitted on the high Seas, and offences against the Law of Nations,’ (art. I, sec. 
8, clause 10). And finally, the Constitution authorizes Congress ‘To make all 
Laws which shall be necessary and proper for carrying into Execution the fore- 
going Powers, and all other Powers vested by this Constitution in the Govern- 
ment of the United States, or in any Department or Officer thereof’ (art. I, sec. 
8, clause 18). 

“The Constitution confers on the President the ‘executive power’ (art. II, 
sec. 1, clause 1), and imposes on him the duty to ‘take Care that the Laws be 
faithfully executed’ (art II, sec. 3). It makes him the Commander in Chief 
of the Army and Navy (art. II, sec. 2, clause 1), and empowers him to appoint 
and commission officers of the United States (art. II, sec. 3, clause 1). 

“The Constitution thus invests the President, as Commander in Chief, with 
the power to wage war which Congress has declared, and to carry into effect all 
laws passed by Congress for the conduct of war and for the government and 
regulation of the Armed Forces, and ali laws defining and punishing offenses 
against the law of nations, including those which pertain to the conducé of 
war.” [Emphasis supplied.] 

Thus, contrary to the common assumption, even the Commander in Chief 
function is subject to the control of Congress, the President’s powers being 
“purely military” and otherwise under the direction of Congress except in the 
ease of legislation that “interferes with the command of the Armed Forces 
and the conduct of campaigns”. Fleming v. Page (9 How. 608, 615 (1850) ); 
Ex parte Milligan (4 Wall. 2, 139 (1886) ), Steel Seizure Cases (343 U.S. 579, 
644-6 (1952) ), Mr. Justice Jackson concurring 

In his dissent in Myers v. U.S. (272 U.S. 52, 247 (1926) ), Mr. Justice Brandeis 
said: 

“The end to which the President’s efforts are to be directed is * * * the faith- 
ful execution of the laws consistent with the provisions made therefor by Con- 

ess. 
scl point was succinctly put by Mr. Justice Douglas in his concurring opin- 
ion in the Steel Seizure Cases (343 U.S. 579, 633), in the following words: 

“But, as Mr. Justice Black and Mr. Justice Frankfurter point out, the power 
to execute the laws starts and ends with the laws Congress has enacted.” 
{Italics supplied. ] 

Thus, the lawmaking power is in Congress alone. Only Congress makes “laws 
of the United States.” Supreme Court decisions and district court decisions 
are not “laws of the United States” in the constitutional and statutory sense, 
as will later be more specifically demonstrated. Suffice it to say at this point 
that they are merely decisions between parties to a case or controversy which 
declare what law is binding between those parties. They do not bind any other 
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person anywhere. On the other hand, “laws of the United States” passed by 
Congress bind everybody everywhere within the jurisdiction of the United 
States. 

The statutory sections on which the President relied in his Proclamation of 
September 23, 1957, entitled “Obstructions of Justice in the State of Arkansas”," 
namely sections 332, 333, and 334 of title 10 relating to the Armed Forces as 
revised in 1956,5 cannot by any fair construction be made to give him, under the 





7 “Obstruction of Justice in the State of Arkansas By the President of the United States 
of America : 


“A Proclamation 


“Whereas, certain persons in the State of Arkansas, individually and in unlawful as- 
semblages, combinations and conspiracies, have willfully obstructed the orders of the 
United States District Court for the Eastern District of Arkansas with respect to matters 
relating to the enrollment and attendance at public schools, particularly at Central High 
School, located in Little Rock school district, Little Rock, Ark., and 

“Whereas, such willful obstruction of justice hinders the execution of the laws of that 
state and of the United States, and makes it impracticable to enforce such laws by the 
ordinary course of judicial proceedings, and 

“‘Whereas, such obstruction of justice constitutes a denial of the equal protection of the 
laws secured by the Constitution of the United States and impedes the course of justice 
under those laws ; 

“Now, therefore, I, Dwight D. Eisenhower, President of the United States, under and by 
virtue of the authority vested in me by the Constitution and statutes of the United States, 
including Chapter 15 of Title 10, United States Code, particularly Sections 332, 333, and 
334 thereof, do command all persons engaged in such obstruction of justice to cease and 
desist therefrom, and to disperse forthwith. 

“In witness whereof, I have hereunto set my hand and caused the seal of the United 
States of America to be affixed. 

“Done at the City of Newport, R.I., this twenty-third day of September, in the year 
of our Lord, 1957, and of the independence of the United States the 182d. 


“Dwicut D. EISEHOWER.” 

This proclamation, made pursuant to Section 334 of Title 10 U.S. Code, was accompanied 
by a Presidential statement published in full in the New York Times, September 24, 1957. 

The executive orders calling out the troops, one by the President dated, September 24, 
directing the Secretary of Defense to call out troops, and the other by the Secretary of 
Defense dated the same day carrying out the President’s order, are published in the New 
York Times, September 25, 1957, as well as the President’s radio-television address to the 
eountry on the evening of September 24, 1957. 

®* The comprehensive Act of August 10, 1956, revising Title 10 of the U.S. Code relating 
to the “armed forces” provides in Sections 331, 332, 333, and 334 as follows: 

“$ 331. Federal aid for State governments. 

“Whenever there is an insurrection in any State against its government, the President 
may, upon the request of its legislature or of its governor if the legislature cannot be 
convened, call into Federal service such of the militia of the other States, in the number 
requested by that State, and use such of the armed forces, as he considers necessary to 
suppress the insurrection, 

“£ 332. Use of militia and armed forces to enforce Federal authority. 

“Whenever the President considers that unlawful obstructions, combinations, or as- 
semblages, or rebellion against the authority of the United States, make it impracticable to 
enforce the laws of the United States in any State or Territory by the ordinary course of 
judicial proceedings, he may call into Federal service such of the militia of any state, and 
use such of the armed forces, as he considers necessary to enforce those laws or to suppress 
the rebellion. 

“§ 333. Interference with State and Federal law. 

“The President, by using the militia or the armed forces, or both, or by any other 
means, shall take such measures as he considers necessary to suppress, in a State, any in- 
surrection, domestic violence, unlawful combinations, or conspiracy, if it— ’ 

(1) So hinders the execution of the laws of that State, and of the United States 
within the State, that any part or class of its people is deprived of a right, privilege 
immunity, or protection named in the Constitution and secured by law, and the econ. 
stituted authorities of that State are unable, fail, or refuse to protect that rigcht 
privilege, or immunity, or to give that protection ; or a 

**(2) opposes or obstructs the execution of the laws of the United States or impedes 
the course of justice under those laws. 

“$334. Proclamation to disperse. 

‘Whenever the President considers it necessary to use the militia or the armed forces 
under this chapter, he shall, by proclamation, immediately order the insurge 
and retire peaceably to their abodes within a limited time.” 

The foregoing were Sections 5297-5300 of the Revised Statutes. 

If it is claimed that Section 333(2) empowers the President by the military generally 
to enforce the federal statutes relating to the Judicial Department created by Article ITI 
of the Constitution, including the enforcement of court decrees—an argument that might 
at first blush appear to have some support on the face of the section—it will be remem- 
bered that whenever Congress determined to invest the President with power to enforce 
such decrees, Congress in 1866 and 1870, in civil — legislation specifically conferred 
such power, later incorporated in Section 1989 of the Revised Statutes and Tepealed in 
1957. In addition, Congress has carefully spelled out that the United States Marshal 
shall execute such decrees with the aid of a posse comitatus. It would seem manifest 
that the specific should definitely control over the general, and that repeal of the specific 
power is congressional action indicating that the power to enforce federal court decrees 
by use of ey power should not exist. To hold otherwise would charge Congress 
with useless duplication in Sections 1989 and 5299 of the Revised Statutes, notwith- 


86638—59——5 


nts to disperse 








30 NOMINATION OF W. WILSON WHITE 


guise of enforcing the “laws of the United States” the power to enforce Federal 
court decrees in civil rights cases—a power of which Congress, with his own con- 
sent, had stripped him exactly 2 weeks before. 

Sections 332 and 333 empower the President to “call into service such of the 
militia of any State, and use such of the Armed Forces, as he considers necessary” 
when “unlawful obstructions, combinations or assemblages” make it “impracti- 
eable to enforce the laws of the United States in any State or Territory by the 
ordinary course of judicial proceedings.” These sections themselves clearly dif- 
ferentiate between “laws of the United States” and judicial decrees to enforce 
them. There is no conflict between section 1989 of the Revised Statutes, just re- 
pealed, and sections 332 and 333 of title 10 governing the Armed Forces. Section 
1989 was a specific statute relating to the “execution of judicial process.” Sec- 
tions 332 and 333 relate to enforcement of “laws of the United States’ where 
“judicial proceedings” are “impracticable.” The difference is sharp and clear. 
There is, as everyone knows, no act of Congress requiring integrated schools. 
In fact, in addition to establishing and maintaining segregated schools in the 
District of Columbia schools for many decades right down to the recent decision 
of the Supreme Court in the Bolling case, companion to the Brown case, Con- 
gress directly recognized segregated schools in the States and the District of 
Columbia as late as 1946 in the school lunch legislation, by requiring separate 
but equal distribution of the Federal funds provided for that purpose (42 U.S.C. 
1760). 

And so, however we approach the legal problem, we arrive at what seems to be 
the inevitable legal conclusion that the President has no power derived from 
Congress to enforce Federal court decrees rendered under article III of the Fed- 
eral Constitution. 

It is clear that Congress in 1957 intended that the President should have no 
such power, but that such decrees rendered under the judicial article should be 
enforced only by the United States marshal with a posse comitatus, if necessary. 

The President has, as noted at the outset, squarely predicated his action on an 
assumed duty to enforce Federal court decrees on the basis of sections 332 and 
333 of title 10,° and not on the basis of suppressing “domestic violence.” That 
is the only way he could avoid a clash with article IV, section 4, of the Constitu- 
tion, which says that the United States shall protect each State “against invasion, 
and on application of the legislature, or of the executive—when the legislature 
cannot be convened—against domestic violence.” The Federal Government is not 
to interfere in a case of “domestic violence” within a State unless invited by the 
representatives of the people. The Constitutional Convention was even fearful 
of reposing this inviting power in one man alone, but insisted that the State 
legislature do the inviting, if at all possible. The Founding Fathers were taking 
no chances with an all-powerful central government and did not want that govern- 
ment to interfere within a State unless expressly invited. The tread of Red 
Coats on the streets of Boston was still ringing in their ears. Fresh was the 
memory that royal governors did the inviting—not members of colonial 
assemblies. 

The Founding Fathers closed the book forever on the exercise of such unre- 
strained executive power as led to the Revolution. They remembered Cromwell 
and George III. They knew history. They knew despotism. And they pro- 
vided against it. 

As Mr. Justice Brandeis said, dissenting in Myers v. United States, (272 U.S. 
52, 293 (1926) ) : 

“The doctrine of the separation of powers was adopted by the Convention of 
1787, not to promote efficiency but to preclude the exercise of arbitary power. 
The purpose was, not to avoid friction, but by means of the inevitable friction in- 
cident to the distribution of the governmental powers among three departments, 
to save the people from autocracy.” 

While under article II they made the President Commander in Chief of the 
Army and Navy of the United States “and of the militia of the several States 





standing one of the purposes of Revised Statutes was to eliminate “redundant” provisions. 
Act of June 27, 1866 (14 Stat. 74, 75). If Congress in 1957 had construed Section 3323 
as susceptible of a construction authorizing military enforcement of a court decree, a 
repeal of that section would doubtless have been included also. The purpose manifested 
by the repeal is unequivocal that no such power should exist. To reach a contrary con- 
clusion, the court would have to conclude that not only were the Revised Statutes 
“redundant” but that the 1957 repeal was a useless act. 
®See footnotes 7 and 8. 
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when called into actual service of the United States,” and imposed on him the 
duty to “take care that the laws of the United States be faithfully executed,” 
they were careful to provide that Congress should have power “to provide for 
calling forth the militia to execute the laws of the Union, suppress insurrections 
and repel invasions” and power “to make rules for the Government and regula- 
tion of the land and naval forces.” These subjects were advisedly delegated to 
Congress under article I and not to the President under article II. (See the 
Federalist, No. 24.) Hence Congress alone was empowered to determine how, 
when, and in what circumstances the President may call forth “the militia to 
execute the laws of the Union” within the United States. 

That acts of Congress are valid insofar as they authorize the President to 
eall forth “the militia to execute the laws of the Union,” has been long ago 
decided.” But where in the Constitution is there authority to use regular land 
and naval forces to execute the laws of the Union? Is the use of the militia 
exclusive? ™ 

At the time the Constitution was written there were, under the Confederation 
both regular Federal troops and State militiamen. The Regular Army of “Conti- 
nentals” that served under Washington in the Revolutionary War was almost 
completely disbanded when peace came. During the Confederation when the 
Constitution was prepared and adopted, there were in service regular Federal 
troops to guard Federal property and to take care of Indian uprisings—a total 
of 595 men when Washington was inaugurated.” Militia were then, as they are 
now, comprised of State soldiers who have grown up in the State atmosphere; 
and they were the ones to whom was specifically delegated the power “to execute 
the laws of the Union” under appropriate acts of Congress. 

The views set forth in the Federalist, written to persuade adoption of the 
Constitution and frequently described by Chief Justice Marshall “as of great 
authority,” are important here. It is said in No. 29, ascribed to Hamilton: 

“In order to cast an odium upon the power of calling forth the militia to 
execute the laws of the Union, it has been remarked that there, is nowhere any 
provision in the proposed Constitution for calling out the posse comitatus, to 
assist the magistrate in the execution of his duty; whence it has been inferred, 
that military force was intended to be his only auxiliary. * * * It would 
be * * * absurd to doubt, that a right to pass all laws necessary and proper to 
execute its declared powers would include that of requiring the assistance of 
the citizens to the officers who may be intrusted with the execution of those 
laws. * * * It being therefore evident that the supposition of a want of power 
to require the aid of the posse comitatus is entirely destitute of color, it will 
follow, that the conclusion which has been drawn from it, in its application to 
the authority of the Federal Government over the militia, is as uncandid as it 
is illogical. What a reason could there be to infer, that force was intended to 
be the sole instrument of authority, merely because there is a power to make 
use of it when necessary? * * * 

“There is something so farfetched and so extravagant in the idea of danger 
to liberty from the militia, that one is at a loss whether to treat it with gravity 
or with raillery; whether to consider it was a mere trial of skill, like the 
paradoxes of rhetoricians; as a disingenuous artifice to instill prejudices at any 
price; or as the serious offspring of political fanaticism. Where, in the name of 
commonsense, are our fears to end if we may not trust our sons, our brothers, 
our neighbors, our fellow citizens? What shadow of danger can there be from 
men who are daily mingling with the rest of their countrymen, and who partici- 
pate with them in the same feelings, sentiments, habits, and interests? What 
reasonable cause of apprehension can be inferred from a power in the Union 
to prescribe regulations for the militia, and to command its services when neces- 
sary, while the particular Sattes are to have the sole and exclusive appointment 
of the officers?” [Italic supplied. ] 

The “laws of the Union” to be executed by the militia are, of course, the 
same “laws” that the President is faithfully to execute under article II, namely, 


acts of Congress, as the court has held in many cases, the latest being the 
famous Steel Seizure cases. 


10 Martin v. Mott, 12 Wheat. 19 (1827); Luther v. Borden, 7 How. 1, 43-44 (1848) 
Sterling v. Constantin, 287 U.S. 378. 399 (1932). s 

11 Since the act of March 8, 1807 (2 Stat. 443), carried forward into R. S. 5297 and 
into present title 10, Congress has included the regular land and naval forces "as well as 
the militia, in statutes relating to the execution of the laws, probably under its concept of 
the “necessary and proper” clause. : Wee 

2 Bneyelopedia Brittanica (1956 ed.). pv. 760. 
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And it should be emphasized again that the President can only use force to 
execute the laws of the Union in the manner and to the extent authorized by 
Congress. He has no power to use force except as authorized by Congress. The 
Founding Fathers saw to that. 

The point that when Congress employs the phrase “a law of the United States,” 
or “laws of the Union,” it intends the phrase to be understood and applied in 
the customary sense—as synonymous with “acts of Congress”—is demonstrated 
dramatically by the affair called Jn re Neagle. 

The case, reported at 135 U.S. 1, turned in part upon a provisions of section 
753, Revised Statutes, now set forth, as amended, at 28 U.S.C. section 2241. In 
its original language, the provision was that “The writ of habeas corpus [within 
the jurisdiction of Federal courts] shall in no case extend to a prisoner * * * 
unless * * * he is * * * in custody for an act done or omitted in pursuance of 
«a law of the United States * * * ” [italics added]. 

One question was this: If we assume that there is no act of Congress author- 
izing a U.S. marshal to act as bodyguard for a Supreme Court Justice, and if a 
marshal acting under an Executive order requiring him to protect a certain 
Justice kills an allegedly unarmed assailant who has sworn vengeance against 
that Justice, can be marshal be tried for homicide in the State courts? 

Actually, the Court held that the marshal was indeed authorized by an act 
of Congress. Said the Court: “But there is positive law investing the marshals 
and their deputies with powers which not only justify what Marshal Neagle did 
in this matter, but which imposed it upon him as a duty. [See] chapter 14 of the 
Revised Statutes of the United States * * * section 788 * * *”. 

Nevertheless, the Court addressed itself to the hypothetical question—and 
hence delivered itself of this sweeping dictum : 

“It is urged, however, that there exists no statute authorizing any such 
protection as that which Neagle was instructed to give Judge Field in the 
present case * * * in the view we take of the Constitution of the United States, 
any obligation fairly and properly inferrible from that instrument, or any duty 
of the marshal to be derived from the general scope of his duties under the 
laws of the United States, is ‘a law’ within this phrase.” 

But Congress thereafter overruled this dictum by amending the provision to 
read: “The writ of habeas corpus shall not extend to a prisoner unless * * * 
he is in custody for an act done or omitted in pursuance of an act of Congress 
* * *” Titalics added]. Here, then, we have high proof as to what Congress 
meant and means by the words “a law of the United States” or “laws of the 
Union.” 

In addition to giving this dictum, the Court also asked a question: 

Since the marshal had acted under an Executive order, the Court said: 

“The Constitution, section 3, article 2, declares that the President ‘shall 
take care that the laws be faithfully executed’ * * *. Is this duty limited 
to the enforcement of acts of Congress or of treaties of the United States ac- 
cording to their express terms, or does it include the rights, duties and obliga- 
tions growing out of the Constitution itself, our international relations, and 
all the protection implied by the nature of the Government under the Constitu- 
tion?” [The italics are in the original. | 

This question—despite its question-begging form—was answered emphati- 
cally by the Supreme Court itself, in the Steel Seizure cases (Younystown Sheet 
and Tube Co. v. Sawyer, 343 U.S. 579 (1952)). The President has no “inherent 
powers.” And the point that any positive implications of the question asked in 
the Neagle case were thereby rejected was underscored by the dissenting opin- 
ion. (See pp. 687, 692, 702.) 

In our present situation we have, in addition, a clear expression of congres- 
sional intent in 1957 that without affecting his powers to execute the “laws 
of the United States,” the President should have no power in respect of Federal 
court decrees. 

ARE DECISIONS “LAWS’2A PERSUASIVE ANSWER 


But if the view is suggested that, (1) a district court decree is a “law of 
the United States” within the meaning of sections 332 and 333 of title 10, or 
(2) that a Supreme Court decision is a “law of the United States,” or (3) that 
the 14th amendment as construed by the Supreme Court in the Brown case 
in 1954, and implemented by the district court, is one of the “laws of the 
United States,” the answers are adequate and persuasive. 

First. Neither Supreme Court decisions nor district court decrees are, in 
the constitutional and statutory sense “laws of the United States.” A Supreme 
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Court ruling is merely binding on the parties to that case, and becomes a 
precedent to be followed or not, as the Court may choose, in the next case 
involving like issues between other parties. 

Article VI, section 2, speaks of the Constitution, and all “laws of the United 
States” made in pursuance thereof, and treaties made under the authority of 
the United States, as the supreme law of the land. Court decisions are not 
mentioned. Courts merely have the power to declare what legal obligation is 
applicable in a particular case between the parties to that case, not to make 
“laws of the United States,’ which is the sole prerogative of Congress. Chief 
Justice Marshall in Marbury v. Madison, 1 Cranch 137 (1803). 

A court decision merely decides; it decides a dispute between the parties 
to a case or controversy as to the law or facts, or both, depending on the 
precise issues between the parties in that case. A written opinion is just an 
“opinion” and nothing more. It is, as the dictionary says, “the notion, idea, or 
view” that the court entertains and expresses as a basis for a judgment or 
decree. The final judgment or decree, based upon the opinion, ends the dis- 
pute between the parties. The ruling does not “make” law but merely declares 
or interprets what law is binding in the particular dispute. 

As said by the court of appeals for the fifth circuit (opinion by Cameron, 
circuit judge), in a recent case (Indiviglio v. United States, Oct. 31, 1957): 

“The decision in Jencks (decided by the U.S. Supreme Court June 3, 1957), 
within the limits of the points actually decided, is the law of that case. But 
it is not the law of this case—nor the ‘law of the land.’ ” 

The principle is clearly spelled out in the recent book by the late Mr. Justice 
Jackson.” 

“But perhaps the most significant and least comprehended limitation upon 
the judicial power is that this power extends only to cases and controver- 
sies. * * * The result of the limitation is that the Court’s only power is to de- 
cide lawsuits between adversary litigants. * * * Also, as an appellate court, 
it properly can act only on the state of facts revealed by the record made 
in the court below, supplemented sometimes by general information of which 
it may take judicial notice. 

“* * * And when it is all over, judicial decree, however broadly worded, actu- 
ally binds, in most instances, only the parties to the case. As to others, it is 
merely a weather vane showing which way the judicial wind is blowing—a 
precedent that the Court in a similar case is likely to follow. Its real weight in 
subsequent cases, however, will depend on many factors, such as the quality 
of the prevailing opinion, the strength of any dissent, the acceptance or criticism 
by the profession, and the experience in application of the rule.” 

To emphasize this aspect, the decisions of the Supreme Court in the Brown 
case and Bolling case in 1954™ could operate lawfully only as directions to 
the district courts below in those cases. The Supreme Court has no power to 
issue directions to district judges generally in cases not before it. In new segre- 
gation cases, the district judges follow the precedent of the Brown case of 
1954, instead of the contrary Gong Lum case” of 1927 specifically upholding 
segregated schools in the State of Mississippi under the 14th amendment, 
presumably because of the likelihood that if they do not, the Supreme Court 
as now constituted will reverse and order them to proceed accordingly. 

Courts often refer to Supreme Court decisions as binding precedents, which 
only means, however, that if a similar case comes along, then, in the orderly 
administration of justice, a lower court judge at least follows the higher court 
decision, leaving it to the higher court to change its earlier ruling, if need be. 
It is a rare lower court judge, indeed, who undertakes to correct a higher court, 
no matter how strongly he may disagree. 

Whatever their effect, volatile or otherwise, as precedents in future cases 
between other parties, Supreme Court decisions are not “laws of the United 
States” in the constitutional or statutory sense. That is, they are not statutes 
and cannot have the effect of statutes. 

It is, of course, well known that President Andrew Jackson, who had been a 
judge of the Supreme Court of Tennessee, did not think that a Supreme Court 


13‘*The Supreme Court in the American System,’’ Harvard University Press, 1955, 

4 347 U.S. 482, 497 ; 349 U.S. 294. 

18275 U.S. 78; see comment 42 A.B.A.J. 808 (September 1956), showing that (1) the 
question of equal oe per se, and (2) the “separate and equal’ question were 
squarely raised in the record of Gong Lum, and squarely decided, notwithstanding Chief 
Justice Warren’s brief observation in the Brown case that “the validity of the doctrine 
itself (separate but equal) was not challenged.” 
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decision was a “law of the United States” that he was bound faithfully to 
execute. When he was advised of the Supreme Court’s decision in Worcester 
v. Georgia, 6 Peters 515 (1832), he said, “John Marshall wrote it; let him 
enforce it.” 

Moreover, and obviously, a U.S. district court decree cannot properly be held 
to be a “law of the United States.” Such a decree is binding only on the 
parties, is a precedent only within the district and not binding on a Federal 
judge who disagrees. 

Cognizance should probably be taken here of the revolutionary ruling in 
Erie Railroad Co. v. Tompkins, 304 U.S. 64 (1938), in which the majority of 
the Court, without the question’s being suggested or argued by counsel, and 
after refusing the request of the minority that the case be assigned for reargu- 
ment, overruled the great century-old decisions written by Mr. Justice Story in 
Swift v. Tyson, 16 Pet. 1 (1842), and the dozens of decisions following it. This 
was done notwithstanding the fact that Swift v. Tyson had been accepted by 
Congress in the Revised Statutes of 1873 as the correct exposition of the Judi- 
ciary Act—a point which Mr. Justice Brandeis and the majority in Tompkins, 
in their precipitous haste, completely overlooked.” The majority of the Court 
construed the words “laws of the several States” as including State judicial 
decisions as well as statutes, contrary to Story’s view, frequently followed by 
the Supreme Court and accepted by Congress, that the word “laws” meant only 
“statutes.” The majority in Tompkins purported to rest its holding on a law 
review article written by Mr. Charles Warren. Mr. Warren’s ex parte re- 
searchers and conclusions were, immediately after Tompkins, flatly challenged.” 
The word “law,” in its singular or plural form, appears in the Federal Constitu- 
tion and its amendments many times, and except in certain instances (small 
in number) where the word is used in reference to the jurisprudence of the 
States, and of the law of nations, or where it is merely a term of description— 
such as “courts of law,” “cases in law and equity’—the word is used in the 
meaning of “statute” or “statutes” enacted by Congress.“ The Tompkins 
decision is demonstrably erroneous, has created more problems than it has 
solved, has retarded the desirable trend toward common-law uniformity, in 
which the Federal courts were wielding a strong influence, and has rendered 
diversity of citizenship jurisdiction in the Federal courts a largely useless 
burden.” The interpretation in Tompkins of the word “law” as including State 
court decisions as well as State statutes is not only wrong but, in the writer’s 
opinion, inexcusable. It represents a case of crass violation of decisional 
precepts that the majority had often laid down—apparently for others.“ In 
any event, the Tompkins decision is inapplicable here, where the context and 
the Supreme Court’s decisions determine indisputably that the “laws” which 
the President under the Constitution is faithfully to execute are not court 
decisions (which are not “laws of the United States’) nor the Constitution 
itself unimplemented by legislation, but “acts of Congress.” 

Second. The executive power conferred on the President in article II to 
execute the laws, as ruled by the Supreme Court in the Steel Seizure cases and 
in other cases, is not self-executing and requires congressional legislation in any 
case, and even more specifically in the case of “calling forth the militia to execute 
the laws of the Union” and government and regulation of the Armed Forces. 
According to the Constitution, the President cannot use the militia to execute 
the laws of the Union except as authorized by Congress. Because Congress was 
invested with the sole power to determine the use of force to execute the laws of 
the United States, in the silence of Congress, the President would have no such 
power. In consideration of the problems of executing domestic civil or criminal 
laws we are not in any commander in chief area, which relates solely to “military 
duties,” as previously pointed out. In any event, article II does not confer 
Presidential power in the face of an unequivocal expression of congressional 
intent in 1957, by repeal of section 1989 of the Revised Statutes of 1873, that 
the President should have no power to employ “the land and naval forces of the 


16 For a critique of the egregious error in Tompkins, see Simkins, “Federal Practice,” 3d 
ed., sec. 1134, and especially footnote 5 on p. 882; Thomas Reed Powell, 14 Washington 
Law Review, 99, 116. 

17 Alfred J. Schweppe, “What Has Happened to Federal Jurisprudence,” 24 A.B.A.J. 421, 
425 (June 1938). 

18 Lamar, J., dissenting in In re Neagle, 135 U.S. 1, 92-93 (1890). 

19 See Bernard Schwartz, “The Supreme Court” (Ronald Press, 1957), pp. 152-160, 
164, 386. 


2 See Thomas Reed Powell, footnote 14. 
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United States, or of the militia * * * to aid in the execution of judicial process” 
in civil rights cases. 

Pertinent are the words of Mr. Justice Jackson in the Steel Seizure cases, 
343 U.S. 579, 637: 

“When the President takes measures incompatible with the expressed or implied 
will of Congress, his power is at its lowest ebb for then he can rely only upon his 
own constitutional powers minus any constitutional powers of Congress over 
the matter.” 

The intent of Congress in 1957 was not left to implication. 

In the current discussion of the problem of the Presidential use of troops at 
Little Rock, reference has been made by some persons, including the President,™ 
to section 15 of the act of June 18, 1878 (20 Stat. 152; repealed in 1956 as section 
15 of title 10 and enacted in the same bill as section 1385 of title 18, the Criminal 
Code) which reads as follows: 

“Whoever, except in cases and under circumstances expressly authorized by 
the Constitution or act of Congress, willfully uses any part of the Army or Air 
Force as a posse comitatus or otherwise, to execute the laws, shall be fined not 
more than $10,000 or imprisoned more than 2 years, or both.” 

This statute, which not until 1956 included the Air Force, was first passed in 
1878 by a Democratic Congress to prevent Republican President Hayes from 
using troops to enforce election laws in the South either directly or through the 
U.S. marshal. The law was doubtless enacted in part also to overcome a view 
maintained in an opinion of Attorney General Caleb Cushing (6 Op. Atty. Gen. 
466 (1854)), to the effect that U.S. marshals could use, as a posse comitatus, 
not only bystanders and citizens in the community, but the Federal Armed Forces 
within their precincts. 

When this measure was passed in 1878, it was hailed by its proponents as a 
great victory in the struggle for a “government of laws.” One spokesman said: 

“We have this day secured to the people of this country the same great protec- 
tion against a standing army which cost a struggle of 200 years for the Commons 
of England to secure for the British people.” * 

It was thought by its sponsors that henceforth the power “to execute the 
laws” by military force no longer existed in the President, and that the laws 
were to be enforced solely by the U.S. marshal, with a posse comitatus, if neces- 
sary, not including troops.” 

A recent vigorous comment on this statute is that of Mr. Justice Jackson 
concurring in the Steel Seizure cases, 343 U.S. 579, 644-645: 

It was also left to Congress to “provide for calling forth the militia to execute 
the laws of the Union, suppress insurrections and repel invasions. * * * Such 
a limitation on the command power, written at a time when the militia rather 
than the standing Army was contemplated as the military weapon of the Re- 
public, underscores the Constitution’s policy that Congress, not the executive, 
should control utilization of the war power as an instrument of domestic policy. 


21 President’s press conference, Sept. 11, 1956. The President said: “I believe it is 
called a posse comitatus act. * * * That is the thing that keeps the Federal Government 
from just going around where it pleases to carry out police duties.” 

22 Richardson, ‘‘Messages and Papers of the Presidents,” 526. 

*% Notwithstanding this view, the Attorney General in 16 Op. Atty. Gen. 162 (1878) 
and 19 Op. Atty. Gen. 570 (1890), the latter following the former, expressed the opinion 
that the act of 1878 (now sec. 1385 of title 18), which expressly recognizes any exceptions 
made by Congress, therefore had excepted secs. 5298 and 5299 of the Revised Statutes of 
1878, which are now secs. 332 and 333 of title 10, under which the President purported 
to act at Little Rock. These opinions of the Attorney General hold, in substance, that 
the U.S. marshal cannot use troops as a posse comitatus, but that the President himself 
can act under secs. 5298 and 5299. Of these opinions of the Attorney General it may be 
observed that if the bill was passed for the purpose advocated by its sponsors, namely, to 
prohibit the President’s use of troops in domestic affairs unless expressly authorized by 
Congress, the express authorization referred to must have been intended to mean subse- 
quent, and not past legislation, the 1878 act operating in that respect prospectively. 
Actually the exception in the act of 1878 of authorization in the Constitution must also 
have been intended to be prospective, the Attorney General to the contrary notwithstand- 
ing, because the Constitution did not then, nor does it now, authorize the President to 
use force to execute the law in domestic affairs, but only empowers Congress ‘‘to provide 
for calling forth the militia to execute the laws of the Union.” If the act of 1878 is 
construed, as it was by the Attorney General in the two opinions referred to, to except 
the earlier provisions of secs. 5298 and 5299, then Congress in passing the act of 1878 
: useless thing so far as concerns restricting the President’s use of troops to execute 

e iaws, 

Mr. Justice Jackson’s statement quoted in the main text above is by far the most 
authoritative interpretation given to the posse comitatus act. Opinions of the Attorney 
General are not adjudications, and because they are not based on adversary briefs and 
arguments, have relatively little weight and are often partisan to support an executive 
desire. Unlike judicial opinions, they can be discounted in legal debate. 
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Congress, fulfilling that function, has authorized the President to use the Army 
to enforce certain civil rights [citing the statute since repealed.|] On the 
other hand, Congress has forbidden him to use the Army for the purpose of 
executing general laws except when expressly authorized by the Constitution 
or by act of Congress [citing the posse comitatus act].” 

Sections 5298 and 5299 of the Revised Statutes and the act of 1878 were 
all reenacted in the recodification act of 1956. So it must today be acknowl- 
edged that sections 332 and 333 of title 10 are now express exceptions created 
by Congress simultaneously with the enactment of section 1385 of title 18. 
Hence, whatever might have been the proper legal meaning of the 1878 statute 
prior to 1956," we now appear to be remitted only to the question of the correct 
construction of sections 332 and 333 of title 10, which, as of 1956, are express 
exceptions to the posse comitatus act. The construction of these sections has 
been discussed above. 

Even without the aid, however, of section 1385 of title 10 (the posse comitatus 
act just referred to), as the author sees it, we end up with the conclusion 
that military force cannot be used by the President either (1) to enforce Fed- 
eral court decrees because the only specific statute was repealed in 1957, or (2) 
to execute the “laws” because court decrees are not “laws of the United States”. 

Clearly, however, the U.S. marshal has the power and duty to execute Federal 
court decrees with the assistance, if need be, of a posse comitatus, not including 
military forces. 

If it should be suggested that the President has taken an oath under article 
II, section 1 that he will “to the best of my ability, preserve, protect and defend 
the Constitution of the United States,” the answer is that the President’s oath, 
far from being a grant of power, is a restraint on it. Its prototype, the oath of 
English monarchs since William and Mary, was to obtain a commitment that 
the hardwon rights and liberties of the English people would be preserved, 
protected and defended and not trampled underfoot. (See annotation, Consti- 
tution of the United States, Revised and Annotated, Government Printing Office. 
1952, p. 389.) Thus the President’s oath was primarily required to prevent 
him from overthrowing the Constitution and setting up a military dictatorship 
or monarchy. That is the restraint that concerned the Founding Fathers (The 
Federalist, No. 26). 

Hence, whatever excursion is taken through the Constitution and the ap- 
plicable statutes, one ends with the conclusion that, as of now, the President 
has no lawful power to use military force to carry out Federal court decrees 
rendered under article III of the Constitution. In this writer’s opinion, it would 
require either (1) an act of Congress to invest him with such power, since 
none now exists, and was clearly intended as of September 9, 1957, not to exist, 
or (2) the reversal by the Supreme Court of the Steel Seizure, Quirin, and other 
cases on the extent of the Executive power and the President’s duty to take care 
that the laws be faithfully executed, and of hundreds of decisions concerning 
the exclusive power of Congress over the lower Federal courts.” 


Senator McCiettan. Would the Senator yield to me just one min- 
ute? I have got to go to another committee. 

Senator Ervin. Yes. 

Senator McCrie.ian. I have got to go to another committee. May I 
inquire, is the witness to be back before us at some other time? 

‘hairman Eastman. Well, if you request it. 

Senator McCueizan. I will request it because I cannot have the 

time this morning to interrogate the witness. Of course, I am very 


% See footnote 23. 

*% Before completing this article, the writer carefully considered the comments made in 
56 Mich. L. Rev. 249-270 (December 1957), written in support of the President's power 
to use troops at Little Rock. The argument concludes that “as a practical matter the 
court could not reasonably afford’’ not to sustain the President's use of troops to enforce 
Federal court orders, This, of course, is hardly a legal argument, unless one agrees that 
the Court should legislate in defiance of Congress. Nothing contained in the article has 
altered this writer’s conclusions. The writer has also read the Government's brief for 
appellees in Jackson v. Kuhn (No. 15899) pending in the eighth circuit. In that case the 
plaintiff seeks to test the legality of the use of troops at Little Rock. Without commenting 
on the jurisdictional objections raised by the Government, the arguments made on the 
merits have been in many phases rejected by the Court in the Steel Seizure cases, and. in 
other respects, in Re Neagle, Erie Railroad vy. Tompkins, and statutory construction, are an- 
swered by the writer of this article above. 
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much concerned. My State is terrifically affected by the impact of 
some things that have occurred. We still have the troops there. 

I would just like to inquire of the witness at this time whether there 
is any intention of removing the troops, and, if so, when ? 

Mr. Wuire, Senator, I am doing my level best to answer completely 
every question that is asked, if I know the answer. To that, I do not 
know because that is not within the province of the Department of 
Justice. 

Senator McCietian. You know of no plans to remove ? 

Mr. Wuire. At the present time. 

Senator McCiettan. What are the plans for sending them back 
there next year when school convenes ? 

Mr. Wuire. I know of no plans whatever, Senator. 

Senator McCuieian. If fc still oppose integration there in that 
school, I assume that troops will be back there again next fall ? 

Mr. Wurre. I would certainly hope not. They will surely not be 
there from my own definite opinion. 

Senator McCietuan. As far as you know, it is planned to keep them 
the remainder of this school year? 

Mr. Wurre. I do not know that. 

Senator McCLetiaNn. You do not know either way ? 

Mr. Wurre. No, sir. 

Senator McCLetitan. Do you know who may know? I would like 
to find out. 

Mr. Wuire. It isa White House decision. 

Senator McCietian. It isa White House decision? You would not 
know ? 

Mr. Wuite. No, sir. 

Senator McCietian. Mr. Chairman, I do have several questions I 
would like to ask at some time when I can be present. I must go now 
to my other committee. Senator Ervin has to go with me. 

Senator Henninos. Mr. Chairman, I have the same problem, too. 
I must go to another meeting. The witness will return at some future 
time, will he not ? 

Chairman Easrianp. Yes, sir. 

Have you got a question ? 

Senator Jounston. I have some questions, but I am working under 
a very heavy load this HAO in that the Senate has taken up the 
postal rate bill and there is a lot of controversial issues in that and 
also the increased pay bill for the postal and Government workers. 
That is classified workers. You can imagine how I am working under 
a kind of whip this morning. 

Senator Hennrnos. I think we all are. Some of us have to go to 
the Statler Hotel to a meeting. 

Chairman Eastianp. Do you have some questions, Senator ? 

Senator Hennings. I have some questions, too. 

Senator Jounston. I have a statement that I want to put into the 
record at the proper time, but I do want the members of this com- 
mittee to hear my statement. It will not take long, but I have worked 
on it and prepared it and I think I can show where I differ with the 
person that is here trying to be confirmed this morning as to whether 
or not he had a constitutional right. 


36638—59—_—6 
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I do not think the President had any right to go there, and as far 
as that is concerned, it is the same thing where they kept troops in 
South Carolina until March of 1877. 

Chairman Easttanp. Mr. White 

Senator Jounstron. And they are still there. Nobody knows how 
long they are going to be there. 

Of dmueen, 1 do want to find out who advised him to send them 
there. I want to dig down and see who advised him, and I want to 
find out whether or not he is going to get advice from the same people 
about removing them. I think we ought to know that also, and he may 
be in the position to be the one advising the President. If he is, I 
want to know his position when he is going to advise him to remove 
the troops and what he is going to do in the future. 

Say it breaks out in South Carolina all over; are you going to send 
troops to every school in South Carolina? We have got about 106 
schools in Spartanburg County, as far as I remember. I wonder if 
you are going to send troops to every schoolhouse there and how they 
are going to handle that situation. 

Chairman Easruanp. Mr. White, I believe you testified that it was 
your department that briefed the law and advised the President of 
his rights to send troops? 

Mr. Wuire. No, sir. My division in the department briefed the 
law and advised Attorney General Brownell of our conclusions. That 
was the end of our participation. 

Chairman Eastrianp. Yes, and then it was your division that 
drafted the proclamation ? 

Mr. Wurre. It was, sir. 

Chairman Eastianp. Now, who under you worked on it? 

Mr. Wurre. The lawyer who worked on it to the greatest extent 
was Benjamin Freidson. I say “was,” because he died about 3 weeks 
ago. 

PC hedivtiin Eastuanp. Yes. 

Mr. Wurre. I would say that he had done the greatest intensive re- 
search work of any of the staff. A number of others—I will try to 
think, if you like, of all those who participated. 

Chairman Easttanp. Yes; I would like to have them. 

Mr. Wnuire. My first assistant, Joseph Ryan, was active in it. 

It is a little hard to think of each one, but I will name every one 
who had anything to do with it. 

Harold Reis was one. 

Senator Henninos. Mr. Chairman, I am very sorry, I must ask to 
be excused at this time. 

Chairman Eastianp. Yes, that is all right. 

Mr. Wurre. Nathan Siegel. 

Those names come to mind as being the most active. 

Chairman Eastitanp. Who worked on the proclamation ? 

Mr. Wurre. On the proclamation, there was, I would say, princi- 
pally Charles Sims, who was in that particular detail work, and first 
assistant, myself; possibly the others that I have mentioned may have 
done some work on the documents. 

Chairman Eastianp. Yes. Thank you, sir. 

Senator Langer. 

Senator Lancer. Go ahead. Finish. 











NOMINATION OF W. WILSON WHITE 39 


Chairman Easrianp. I am through. 

Senator Lancer. Who advised the President ? 

Mr. Wurrr. I do not know, sir. 

Senator Lancer. It struck me that Governor Faubus made a very 
fair offer to the President after the meeting they had during the 
President’s vacation at Newport. 

Do you remember that—a conference at Newport ? 

Mr. Wuire. Yes. 

Senator Lancer. And the Governor went home. They agreed ap- 
parently on a joint statement of some kind. Do you remember that? 

Mr. Wuire. Oh, yes, | remember the incident. 

Senator Lancer. It struck me at that time that Governor Faubus 
made a very fair offer that the President did not accept because Gov- 
ernor Faubus in that statement added the words “by me.” 

Mr. Wuire. I remember that. 

Senator Lancer. Who advised the President at that time? 

Mr. Wurre. I donot know, sir. 

Senator Lancer. Well now, if the President had accepted that 
statement of Faubus, even with the interpolation of the words “by 
me,” the troops could have gone home, wobaits they ? 

Mr. Wurre. That was the whole purpose of the conference with the 
Governor and it was hoped that they could. 

Senator Lancer. Sure. They had a meeting over at Newport. 
Apparently everything was set up satisfactorily. Isn’t that right? 

Mr. Wutirr. I hoped so. 

Senator Langer. Well, you know so, don’t you? 

Mr. Wuite. Well, I do not know whether it was apparently settled 
satisfactorily. 

Senator Lancer. The newspaper reports said it was handled satis- 
factorily, isn’t that right? 

Mr. Wuitp. I do not recall whether they said that or whether they 
said it would be. 

Senator Lancer. Well, you remember that Governor Faubus simply 
added the words “by me” in that statement ? 

Mr. Wuire. Yes, I do. 

Senator Lancer. Do you not think that the Governor was justified 
in that ? 

Mr. Wuirer. The implications that were drawn from that I cannot 
say from any knowledge on my own part. I would only have to 
speculate, Senator. 

Senator Lancer. Do you not think the President got some very, 
very poor advice when he was told to reject that agreement, just be- 
cause he added the words “by me” ? 

Mr. Wurre. I certainly cannot say that. I do not know the fac- 
tors that entered into that decision. 

Senator Lancer. You have got 437 soldiers now, haven’t you? 

Mr. Wuire. I think I have seen some figure of around 400 of the 
National Guard. 

Senator Lancer. I am interested in just what power you believe 
the Federal Government has to send troops into any State if the 
Governor does not request it? 

Mr. Wuirr. Well, the power which the President cited in his proc- 
lamation and which my office advised the Attorney General existed 
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under sections of chapter 15 of title 10 which gives the Presi- 
dent the right to use the Armed Forces if the ordinary process of 
justice were obstructed. 

Senator Lanerer. Suppose the Governor of Mississippi should be 
charged tomorrow with violating an act of the Federal Semmunts 
he was on trial. Would you believe that the Federal Government 
had the authority to send troops in there while the Governor is on 
trial and surround the courthouse? 

Mr. Wurre. No. 

Senator Lancer. Or to have a bunch of airplanes flying over the 
courthouse to protect the judge against a mob that never existed ! 

Mr. Wurre. No, sir, I do not. 

Senator Lancer. It would interest you to know that President 
Roosevelt did exactly that thing when I was arrested as Governor 
of North Dakota. 

Mr. Wurre. I was not aware of that, Senator. 

Senator Lancer. Escorted the judge to and from the courthouse. 

Now, down there at Little Rock, couldn’t the district judge have 
instructed the U.S. marshal to swear in 10 or 15 men? 

Mr. Wurrte. Sir, he could have done it. Whether they would have 
been successful under the circumstances was an Executive decision, 
of course. 

Senator Lancer. Well, before the President did anything at all, 
couldn’t the Federal judge have ordered out 10 or 20 or 30 men, 
whatever he thought ae to preserve order ¢ 

Mr. Wuirte. He could have. 

Senator Lancer. What business did the President have sticking 
his nose—— 

Mr. Wurre. Some hundred policemen the day before had been 
overpowered. Ihave forgotten how many. 

Senator Lancer. Those men were not sworn in. They were not 
part of the U.S. marshal’s force, were they ? 

Mr. Wuire. No, sir. 

Senator Lancer. What have they got a U.S. marshal for if he 
cannot swear in deputies to preserve order and carry out the law? 

Mr. Wurrr. It is entirely a question of degree, Senator, as to the 
President’s opinion of the adequacy of the force available. 

Senator Lancer. Well, supposing there is a kidnapper on trial and 
there is a gang that the US. marshal thought might come to rescue. 
The U.S. marshal swore in 20 or 30 or 40 men. He would have author- 
ity to do that, wouldn’t he? 

Mr. Wurre. Sure. 

Senator Lancer. Under the orders of the U.S. judge ? 

Mr. Wurre. Yes. 

Senator Lancer. What is different in that case from the case of 
Little Rock ¢ 

Mr. Wurre. A question as to how much force was needed to protect 
the court. 

Senator Lancer. Who should exercise that judgment, the district 
judge or the President of the United States? 

Mr. Wurre. The law says the President shall. 

Senator Lanerr. What law? 

Mr. Wuire. Chapter 15 of title 10, section 334. 
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Senator Lancer. Does the law say the district judge can order the 
U.S. marshal to swear in each to preserve order? ’ 

Mr. Wurre. Well, that power exists. Whether it is spelled out in 
the statute or not, we have no doubt it exists. 

Senator Lancer. Did the Attorney General advise the district judge 
that he has that authority? Did he ask him how many men he needed 
to preserve order? Did he take any steps at all to tell the judge to 
take this action ? 

Mr. Wuire. I do not think the court asked any advice from the De- 
partment of Justice. : : 

Senator Lancer. Well, you and I agree on one thing, that is, the 
U.S. marshal could have sworn in one man or a hundred men to pre- 
serve order. 

Mr. Wurrer. He certainly had the power to swear them in. Whether 
they would have been successful in maintaining order, that is a matter 
of judgment. 

Chairman Eastianp. Ora thousand men. 

Senator Lancer. He could have sworn in a thousand, couldn’t he? 
Why should the Federal Government step in ¢ 

Mr. Wurre. Of course, that is a matter for Executive decision, sir. 

Senator Laneer. I think that is very vital. I would like to have 
your opinion on it, if you are going to be the chief law enforcement 
officer. 

We will assume that in one of the States a similar situation arises 
as in Little Rock. Are you going to advise the district judge to have 
the U.S. marshal to swear in people, or are you going to advise the 
United States to send in troops ¢ 

Mr. Wuire. I doubt very much if there is ever again a situation in 
which the force opposing the court could require troops. 

Senator Lancer. That is not the question. If it does arise, are you 
going to advise the district judge and the U.S. marshal to preserve 
law and order, or are you going to ask the President of the United 
States to send in troops ? 

Mr. Wuire. Well, actually, it would not be my function to advise 
either one. 

Senator Lancer. All right; suppose the President asked you? 

Mr. Wurre. I certainly could not answer that, Senator, without 
knowing all the facts and it would be taking a pretty big hurdle to 
have the President ask my advice. 

Senator Lancer. It is a simple hypothetical question. There is 
nothing complicated about it. 

Mr. Wuire. Well, the question would have to contain such facts as 
to indicate the impossibility, in the opinion of the President himself, 
of using the civil process. 

Senator Lancer. Haven't we got this fundamental question : Doesn’t 
the Governor of a State take an oath of office to enforce the law ? 

Mr. Wuire. He certainly does. 

Senator Lancer. Well, now, who is going to decide, in your opinion, 
whether he is enforcing it or is not enforcing it and, if not, what au- 
thority has the Federal Government ¢ 

Mr. Wuire. That has to be an executive decision. 

Senator Lancer. What? 
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Mr. Wurre. It has to be an executive decision. It is a question of 
what exists. 

Senator Lancer. You have got a legislature there that can impeach 
the Governor. That is what your legislature is for. 

Mr. Wurre. Well, the question of whether the Governor is using 
the forces of the State to uphold law and order is a matter also for the 
President to decide because it is his duty to step in. 

Senator Lancer. Your answer is that the President of the United 
States can send troops in any State at any time he wants to at his 
discretion ? 

Mr. Wurre. No; I think that would not at all be a fair analysis 
of whatIamsaying. I think not at all. 

Senator Lancer. Well, just tell this committee when in your judg- 
ment the President of the United States can send troops into a State; 
the Governor has not requested it. 

Mr. Wuire. Under circumstances where there is an order of the 
Federal court, which is in effect not appealed from and where the 
resistance to it is of such magnitude that the forces of the State are 
powerless or are not being used to prevent a complete breakdown of 
law and order. 

Senator Langer. Well, would you have the Federal judge ask him 
to come in, or would you ignore the Federal judge ? 

Mr. Wuire. It is not a condition required for the President’s action. 
Tf he sees such obstruction of justice that we have lost our complete 
system of Government by laws, then the President must step in. 

Senator Lancer. Well, take the situation at Little Rock. Do you 
think the President was justified in sending the troops in there? 

Mr. Wuire. You mean my personal opinion ? 

Senator Lancer. Yes. 

Mr. Wurrte. I do, sir. 

Senator Lancer. Why ? 

Mr. Wuire. Because that situation did exist. 

Senator Lancer. The United States marshal hadn’t been sworn 
upon to swear any deputies, had he? 

Mr. Wurre. No. 

Senator Lancer. Do you mean to tell this committee that the United 
States marshal could not find good, honest, fair men down there in 
Arkansas that he could have sworn in deputies to maintain law and 
order ? 

Mr. Wuire. I do not know, Senator, whether he could or not, but 
the exigencies of the situation were such that the President made the 
judgment that he should act and should save law and order. 

Senator Lancer. As I understand your complete answer, then, 
it is that the President of the United States can exercise his judg- 
ment regardless of what the U.S. attorney or the United States mar- 
shal or the district judge or the Governor or a State believe, even 
though they believe the contrary ? 

Mr. Wurre. Well, no. I say that the ultimate decision is an execu- 
tive judgment for the President of the United States. Certainly he 
would seek advice. I am certain of that. 

Senator Lancer. What becomes of your constitution in these States? 
What becomes of the power or right under the law of the United 
States marshal to maintain law and order if the President of the 
United States can send in anybody he wants to ? 








NOMINATION OF W. WILSON WHITE 43 


Mr. Wurre. I said the President’s judgment of the need for troops 
would necessarily imply the view that the marshals would not be 
able to cope with the situation. 

Chairman East.anp. Did the marshal make any request for 
soldiers 

Mr. Wuire. Not that I know of, Mr. Chairman. 

Chairman Eastrianp. Of course he didn’t. 

Did the judge make any request for soldiers? 

Mr. Wurre. I believe not. 

I am sorry I did not hear your full question. I would have answered 
it categorically. 

Chairman Easrianp. You answered the question. 

Senator Jounston. When did you start studying about the ques- 
tion of sending troops into Little Rock? When did you begin to 
study it? What date? 

Mr. Wurre. Well, that would be ampossible to 

Senator JoHNSTON, Approximately? You can tell in a day or two, 
IT imagine. 

Mr. Wurtrr. Determine. 

It was during the period at or about the time of the order entered by 
the district court in enjoining Governor Faubus from using the Na- 
tional Guard as he was. 

Senator Jounsron. You had not studied that question prior to that 
time? 

Mr. Wuire. If it was prior to that time, it was very, very—almost 
immediately about that time. 

Senator JoHnson. Had you been discussing it with any people 
that are not even employed in the Justice Department! ¢ 

Mr. Wurrer. No. Never. 

Senator JoHNston. No other individuals? 

Mr. Wuire. At no time. 

Senator Jounstron. At no time. 

So what was the date of that order, do you remember ? 

Mr. Wurre. September 20th. 

Senator Jounston. September 20th. 

Do you remember what day of the week that was on? 

Mr. Wurre. I think that was a Friday. 

Senator Jounston. On a Friday. The 21st was Saturday then, 
wasn’t it? The 22d was Sunday. 

You did not work on Saturday or Sunday ? 

Mr. Wurre. Yes, sir. 

Senator Jounston. You worked Sunday ? 

Mr. Wurte. We worked far in the night. 

Senator JounsTon. This was very important if you were working 
on this, all the time working toward one angle about sending the 
troops, isn’t that so? 

Mr. Wuirte. Well, the actual question of sending the troops itself 
probably did not come up until the 23d. 

Senator Jounsron. The President issued this proclamation on the 
23d, didn’t he? 

Mr. Wurrer. That is right. 

Senator Jounston. The troops moved in on the 24th, isn’t that true? 

Mr. Wurrt. I think it was the afternoon of the 24th. 
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Senator Jonnston. You worked pretty fast then looking up a legal 
question as much involved as this. Did you take into consideration 
that the Congress had had this matter before them just a few weeks 
before and the President had signed a bill on the 9th day of Septem- 
ber ? 

Mr. Wuirte. Yes, sir. 

Senator Jounstron. And what did that bill show that Congress 
felt? Didn’t they strike out the clause, the law in the statute books 
where he had a right and repeal that, on the 9th day of September ? 

Mr. Wuire. Section 1993, I believe. 

Senator Jonnston. That is right, section 1993. 

Mr. Wurre. Which struck out the right to use troops to enforce 
the court decree under certain sections of title 42. 

Senator JouNston. Now then, did you have or did you find any 
statutes besides that on the statute books giving the President a 
right? 

r. Wuire. Yes, sir. 

Senator Jonnston. What are they? I would like to have them 
put into the record right here. 

Mr. Wuire. I think they were all put into the record at the first 
hearing. 

Chairman Eastrianp. They are in the record. 

Mr. Wauire. Senator Ervin questioned me at considerable length 
about them. 

Senator Jounston. Well, that is true. They were put into the 
record but not any of them are explicit in regard to them and plain, 
are they, where you could reach a definite opinion? You will have 
to say that. 

Have there ever been any troops called out under that and sent 
into a State without the Governor calling for them before this time? 

Mr. Wuire. Yes, sir. 

Senator Jounston. Under those statutes ? 

Mr. Wuire. Yes, sir. 

Senator Jonnston. Under those statutes? You had other statutes 
on the books. 

Mr. Wuire. Under the precise precedents of these statutes. Presi- 
dent Cleveland in 1894 used these precise sections when he sent troops 
to Chicago. 

Senator Jounston. What had happened in Chicago? Let’s see 
what happened there. 

Mr. Wuire. There was obstruction of the mails, Senator. 

Senator Jounston. And what else ? 

Mr. Wuire. And of interstate commerce. 

Senator Jounston. Purely a Federal question there, wasn’t it, not 
a State—interstate commerce, your mails, and things of that kind? 
Isn’t that true? 

Mr. Wurre. I would say so; yes, indeed. 

Senator Jounston. Makes quite a little different case from a local 
matter, doesn’t it ? 

Mr. Wurre. Not if the local matter involves a constitutional ques- 
tion under the Federal Constitution. 

Senator Jounston, The Federal constitutional question—you had 
the remedies under the law written into your statutory law, how you 
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should proceed. Why didn’t you proceed in accordance with the 
statutes there? Your marshal had a perfect right to handle the 
situation. Did he ever say “I cannot handle it. Please send me 
help”? 

Mr. Wuire. Not to my knowledge, Senator ; no, sir. 

Senator Jounston. No. He is the Federal marshal, too; been ap- 
pointed by President Eisenhower. Isn’t that true? 

Mr. Wuirte. Yes, sir. 

Senator Jounston. And he did not even consult him. The judge 
down there that made the law down there—the judge did not call on 
him, did he ? 

Mr. Wurre. The judge did not call on the marshal, you mean ? 

Senator Jonnston. I mean on the President to send troops. 

Mr. Wurre. No, sir; he did not. 

Senator Jonunston. Wouldn’t you think it would be certainly in- 
cumbent on him at least to talk with the judge when he is sending out 
his order ? 

Mr. Wurtre. Well, I would not say necessarily so. It depends on 
the speed with which the circumstances moved. I do not recall now 
whether the judge was still in Little Rock during that following week 
or not. 

Senator Jounston. It makes no difference where he was. He could 
talk with him, couldn’t he? 

Chairman Eastianp. He retained jurisdiction ? 

Mr. Wurre. Oh, yes. 

Chairman Eastianp. He has got jurisdiction of the case now, 
hasn’t he? 

Mr. Waire. Yes, Mr. Chairman. I was thinking in terms of 
knowledge of the actual facts, the forces that were at the Central 
High School. 

Senator Jounston. So he did not get in touch with him? 

Mr. Wurre. Not to my knowledge. 

Senator JOHNSTON. Well, what about the sheriff of that county? 

Chairman Eastrianp. The judge was still there. : 

Senator JouHnston. Yes, the judge was still there. The local sheriff 
was not called on, was he? He could deputize all the men he wanted 
to help the marshal, too. 

Mr. Wuire. Well, I do not know whether the chief of police and 
the sheriff were working together or not. I do not know the situa- 
tion about the sheriff at all. 

Senator Jounston. Now, then, just how much trouble is going to 
have to be had in any school district before you advise them to send 
the troops in? We would like to know that. 

Mr. Wuire. Well, I will try to restate, as I stated to Senator 
Langer, my own view, and you want the way I feel about things. 

Senator Jonnston. Yes. You are before us here today. 

Mr. Wuire. And I will try to give it to you. 

My own view is that the President’s responsibility and duty to 
use troops arises only when there is Federal court order and where 
the forces of mob violence have arisen to such an extent that there 


is no other way in the President’s judgment than to support them 
with the military. 
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Senator Jonnston. So he is going to take over everything in the 
State. It is not only schools. He would have a right to everything, 
wouldn’t he, if you were going to take that attitude. Anything that 
is a constitutional question you could send the troops to enforce. 
You are not going to just pick out one thing and send them for that 
and nothing else, are you? 

Mr. Wuire. Well, there is the illustration of President Cleveland’s 
action in Chicago. 

Senator Lancer. Of what? 

Mr. Wurre. Of President Cleveland’s action in Chicago where the 
mails were being obstructed. 

Senator Jounston. Do two rights make a wrong anywhere? 

Mr. Wuire. I was just trying to give you an illustration, sir. 

Senator JonnstTon. And, too, that is a different thing entered into 
there, when interstate commerce and the mails were involved; that is 
a Federal matter. This other is a local school district, elected trus- 
tees—local—they pay them money to run the school locally and they 
set up certain requirements for entrance to the school. Who is going 
to set those up ? 

Mr. Wurre. Certainly the local people will. 

Senator Jonnston. Are you going to abide by them? 

Mr. Wurre. I certainly think that everyone will abide by them, 
unless they set up something that the courts find is unconstitutional. 

Senator Jonnston. Another thing, this case from South Carolina, 
the Brown case, have you enforced it down there yet? 

Mr. Wuirer. You mean one of the actual cases ? 

Senator Jonnston. The actual case that went to the Supreme Court, 
and personally I am one that believes each case should stand on its own 
merits. When you go into another school district, I think you are 
going to have that same thing tried over again. The facts may be a 
little different. 

Mr. Wuire. To answer your question, Senator, it is not my job or 
the job of anyone in the Department of Justice to enforce a decree in 
a school case. 

Senator Jounsron. You are enforcing the one over in Little Rock, 
aren’t you ? 

Mr. Wuirte. Enforcing the decree ? 

Senator Jounston. You are upholding the order of the Court. 

Mr. Wurre. Upholding the integrity of the process. 

Senator Jounston. Well, what is the difference ? 

Mr. Wuire: I think there isa great deal of difference. 

Senator Jounston. One is the Supreme Court, and the other is the 
district court; isn’t that right ? 

Mr. Wutre. Well, the Supreme Court 

Senator Jounston. It went through the district court and up to the 
Supreme Court and you have not done anything about it. 

Mr. Wurrr. There has been no action in South Carolina to my cer- 
tain knowledge since the Brown case. 

Senator Jounston. Nota bit to try to put integration in there? 

Mr. Wurre. I believe not. 

Senator Jonnston. Not athing? 

Mr. Wurre. Unless I missed something. 

Senator Jonnston. Notathing. 
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Are you going to send troops down there when something does come 
up? 

Mr. Wurre. Well, of course, in the first place, it is not my province 
to advise, but the only possible circumstances where I would feel under 
any circumstance that troops are to be used are those that I have 
tried as carefully and clearly as I can to express. 

Chairman Eastianp. What is the legal distinction now between 
Little Rock and the case Senator Johnston speaks of in South Caro- 
lina? The South Carolina case was a case that the Supreme Court 
decided. 

Mr. Wurre. Yes. The South Carolina case was remanded along 
with the Delaware case, and I believe the Florida case and one other. 
Ihave forgotten what State. 

Chairman Eastianp. Virginia. 

Mr. Wurre. Yes. 

With directions for the school authorities to go forward with the 
plan. 

Now, my best advice—and this is no business of mine, but I have 
tried to be advised—my best advice is that no plan has been adopted 
there and that up to the present there is no suggestion that further 
litigation is to be brought because of delay; and that could be true in 
any State where schools are not yet integrated. There is no defiance. 
There is no lack of compliance until such time as the lower court calls 
the school board to account. 

Chairman Easttanp. Now during the Lucy matter in Tuscaloosa, 
Ala., did you study the power of the President at that time to send 
soldiers into Alabama ? 

Mr. Wuire. I do not know that case, Mr. Chairman. I never heard 
of it. 

Chairman Eastianp. Well, your answer is you did not? 

Mr. Wuire. No. [had nothing to do with the case. 

Senator Jounston. Did you know that the cost of troops in Little 
Rock already cost approximately $5 million ? 

Mr. Wuire. No,sir. I do not know what the cost is. 

Senator Jounston. I would like to put that in the record. 

Another thing, does the Supreme Court interpret the law? Is 
that their purpose, or do they write the law ? 

Mr. Wurre. They interpret the law. 

Senator JoHNSTON. Well, when they decide what is the interpreta- 
tion of the Supreme Court, can they hand down in your opinion then 
a rule and say “You can enforce this, and so long,” and write a law 
and give them so much time? Isn’t that legislation? What is the 
difference between that and legislation ? 

Mr. Wuire. Well, a good many lawyers talk of judicious legisla- 
tion, Senator, and by that I suppose they mean about what you are 
saying where the Supreme Court or any court gives what you might 
call guidance for future action instead of just deciding the case. But 
it has been done, I guess, almost since courts were established. It has 
occurred, and we have heard the term for many, many years. 

Senator Jounston. Does the court decide the case before them or 
other cases in the Supreme Court ? 

Mr. Wuirre. The court only decides the case before it, no question 
about that. 
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Senator Jounston. So any other cases then involving matters that 
have to be decided by the courts are new, isn’t that right ? 

Mr. Wuire. Yes. In the light of the precedent in that case; no 
question about that. 

Senator Jounston. Did you discuss at all about the Congress of 
the United States striking out and the President approving that 
being stricken, the calling of troops? Was that discussed at all in 
your conferences ? 

Mr. Wurtz. I recall it; yes, sir. 

Senator Jonnston. Was it discussed? Did it have any bearing or 
anything? Did you consider that at all ? 

r. Wuire. It was considered. 

Senator Jounston. What was your conclusion then as to the action 
of the Congress in striking that out? Why were they striking it out ? 

Mr. Wuire. They were striking it out because the—well, in the 
first place, it should have been repealed way back. There is no ques- 
tion about that. It was a thing which did not belong in the law. It 
was a section which said you can take and enforce a court decree with 
the military. It was the type of thing that ran into the Tilden-Hayes 
situation. 

Senator Jounston. Why didn’t you meet it then / 

Mr. Wuire. That appeared very clearly in the debates at the time 
that appeal took place the Congressmen and Senators said there is 
adequate legislation if we have to deal with the question of obstruc- 
tion of justice and they cited these laws in title 10. 

Senator Jonnston. Who made that statement in the argument in 
nee to the law ? 

r. Wuire. I do not recall, sir. 

Senator Jonnsron. Do you recall any person that made that state- 
ment? Didn’t they say that he should not have the right? Wasn't 
that what they said on it ? 

Mr. Wurre. Well, insofar as that section is concerned, yes. 

Chairman Eastianp. Well, it is true what you say is a statement 
made by one Senator, was it not ? 

Mr. Wurre. No doubt that it was. 

Chairman Eastianp. It was. 

Mr. Wuire. It was not a report, Mr. Senator. 

Chairman Eastrianp. Of course it was not. Just a statement made 
by Senator Dirksen, was it not 

Mr. Wurre. I do not recall if it was Senator Dirksen. 

Chairman EastLanpb. Of course it was. 

Senator Jounston. So you did not think they ought to have a right 
then to use troops to enforce a decree. So that was the reason they 
were striking that out, didn’t need it. 

Mr. Wurre. I feel that way. Certainly you do not enforce decrees 
by using troops. 

Chairman FEastrianp. What are the rights of a State anyway? 
Aren’t they all the rights not delegated to the Federal Government ? 

Mr. Wuire. That is what the 10th amendment says. 

Senator Jonnston. That is what the 10th amendment says, that 
the States may delegate the right to the Federal Government to come 
in and enforce by decree. That is the Constitution. You cannot pass 
any law or a decree by the court contrary to the Constitution. How 
do you get around that section ¢ 
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Mr. Wurre. Well, the powers of the Federal Government—the Su- 
preme Court has many times held—must be enforced by the ability to 
use the power of the Executive. Otherwise, you would have no 
government. 

Senator Jounston. When have the States ever delegated to the 
Federal Government under the Constitution the right for the Presi- 
dent to come in with troops? Only under certain delegated rights. 

If the Government calls for it, they can do it. We realize that. 
But how are you going to go beyond that ? 

Mr. Wurrr. The Supreme Court says it is just inherent in the Con- 
stitution itself. 

Chairman EastLanp. Well, isn’t the provision now that the Gov- 
ernment can call for the use of Federal soldiers when the legislature is 
not in session and he can’t even—the Governor of a State can’t even 
call for the use of soldiers when the legislature is in session ? 

Now that is meaningless, isn’t it, if the President just in his own 
discretion can send soldiers in ¢ 

The use of soldiers at the request of the legislature or the Governor 
is—why, it is meaningless if the President can send soldiers in regard- 
less of what they think. 

Mr. Wuirer. Well, not quite, Mr. Chairman. 

Chairman EastLtanp. Not quite? 

Mr. Wurite. I mean your statement is not quite accurate. 

Chairman Eastianp. All right. Now where is it inaccurate? 

Mr. Wuuire. The use of the military on call of a State, either 
through its legislature if in session, or through the Governor otherwise, 
as I understand my reading of the Constitution is in case of, well, al- 
most domestic invasion. I am not sure that is the actual word. 

Chairman Eastianp. No, it does not say that. 

Mr. Wuire. But, at least, it is of such insurrection that the forees 
of the State itself cannot deal with it. 

Chairman Eastianp. Now you have just said that 

Senator Langer. Mr. Chairman, I would like to have you get the 
Constitution and have him point it out. 

Will you bring the Constitution over here, Joe? 

Let him point it out if he can. 

Chairman Easttanp. You have just stated that soldiers were sent 
to Little Rock because it was impossible for the State to deal with 
conditions around the school in Little Rock ? 

Mr. Wuire. Yes. That was just the distinction I wanted to make, 
Mr. Chairman. 

Chairman Eastianp. All right. Well, it is meaningless, then, the 
law, when it provides that the Governor, the legislature—soldiers can 
only be brought in a State when they call for it. That is meaning- 
less, isn’t it ? 

Mr. Wuire. No, sir, because the President’s power in the part we 
are talking about here is limited to or is directed to the situation where 
the Federal court’s decree is obstructed. 

Chairman EastLanp. Well, isn’t the use of sending soldiers in the 
States limited to when the Governor of the State calls when the legisla- 
ture is not in session and then only by the legislature when it is in 
session? Isn’t that a limitation on the right to send soldiers int* 
the State? 
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Mr. Wuitr. No. That is one of the conditions which may arise 
which will call for sending the militar 

Chairman Eastianp. Well, it is a Destin It is bound to be. 
Tt says soldiers can only be sent to the State when the Governor requests 
it, doesn’t it? 

Mr. Wurre. No, sir. We are not talking about the statute now. 
The statute—section 331, title 10—says that, and then you go on to 
the other conditions. 

Senator Jounston. When the Congress sees fit to put certain things 
as limitations, what is the use of writing that in if the President can 
go in anyway? 

Mr. Wurre. Well, the Congress has also said that the President may 
step in if there is obstruction of justice. 

Sockase Jounston. Can he send troops into a State at any time 
that he thinks justice has been obstructed ? 

Mr. Wurire. Well, again, where a Federal decree cannot be enforced 
because of domestic violence with which the State cannot deal. 

Senator Jounstron. So you then think that they did right by sending 
troops in there? 

Mr. Wuirte. I think when the President said his duty was inescap- 
able, it was. 

Senator Jounston. What would have happened, as far as that is 
concerned, if you had not sent them? Let’s see what happened. 
What made it inescapable? 

Mr. Wuire. We would have had the spectacle of a Federal court 
for the United States with its process broken down. We would have 
had the spectacle of a breakdown of law in this country. 

Senator Jounston. How do you know what would have happened ? 

Mr. Wuire. I think we saw it on the 23d. 

Senator Jounston. You think then the people didn’t want any 
integration there? That is what the whole issue is. That is the w hole 
issue, isn’t it? 

Mr. Wurre. I am not qualified to say definitely, but I wonder. I 
wonder whether it was actually the people in Little Rock. I wonder 
what they did 

Senator Jounston. Don’t you think he or somebody else ought to 
know what it was? What did the proclamation say in regard ‘to it? 
Did it say anything about it? 

Mr. Wurre. No. 

Senator Jonnston. Didn’t say anything about it? 

Mr. Wurre. No. All I say is I wonder. 

Senator Jounston. What? 

Mr. Wurre. I wonder. 

Chairman Eastianp. You know, you can’t act on what you wonder. 
You have got to act on facts. 

Senator Langer desired that 

Senator Lancer. I want you to point out in the Constitution where 
the President can send in troops. 

Mr. Wurre. Oh, that isn’t spelled out here, sir. I thought you 
se about the militia power that the chairman was speak- 
ing 0 


Th; is article ITI, section 4, I think—article I, section 4. 
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Mr. Chairman, I am looking for the constitutional provision re- 
garding the calling out of militia on the request of the Governor or 
the legislature. 1 think there is no disagreement as to what that 
provides. 

Chairman Eastianp. Well, I say that is a limitation in the Con- 
stitution, isn’t it ? 

Mr. Wuire. That isa provision, a specific provision. 

Chairman Eastianp. Of course, any statute is subject to what the 
Constitution says. 

Senator Lancer. Of course. 

Mr. Wurre. Well, sir, the decisions of the Supreme Court from 
which I quoted in the brief I mentioned last week 

Chairman Eastrianp. Which brief was that ? 

Mr. Wuire. That was Jackson versus Kuhn, and I did direct that 
copies be presented to every member of the Judiciary Committee. 

Chairman Eastianp. Is that the brief you most recently filed? 

Mr. Wuire. Not the most recent one. It was the one I mentioned 
after my previous hearing. I do not know whether the committee 
wants me to quote any from this or not. 

Chairman Eastianp. No, sir, I do not. Senator Langer wanted an 
answer to his question. 

Mr. Wuire. Well, of course, Senator, the militia clause that the 
chairman was referring to regarded the calling out of the State militia 
either upon the call of the legislature or the Governor or the call of 
the national forces does not in and of itself at all give the President 
independent power. 

Chairman Eastianp. No. It limits the power. It is a limitation. 
It says that soldiers can only come in when requested by the executive 
authority of the State when the legislature is not in session. 

Mr. Wuirr. It does not say “only,” Mr. Chairman. 

Chairman Eastianp. It does not say “only,” but it is a limitation 
that is bound to be there. 

Mr. Wuire. Well, the Supreme Court has interpreted the Consti- 
tution to give other power to the President. 

Senator Jounston. And it certainly gives-only to the legislature 
first. That means they want it back as close to the people as they 
can. Then the Governor can, of course, when the legislature cannot 
be called to pass upon the question. That is the way the act reads, as 
well as I remember. 

Chairman Eastianp. Now will you put in the record—I know you 
can’t right now; I don’t want you to right now, but will you put in 
the record the decisions of the Supreme Court ? 

Mr. Wurtre. The particular ones I have in mind I have right here. 
There is one particularly. 

Chairman Eastianp. I would rather you put them in and discuss 
them. If the other Senators desire, Senator McClellan and Senator 
Hennings desire to ask some questions, I think we had better go into 
that at that time. 

Mr. Wurre. All right, sir. 

Senator Jounston. And, too, I would like you to put in some case 
where it is a violation of the district court order and not a violation of 
the laws of the Nation or the laws of the State. 

Do you have any along that line? 
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This is the first time in regard toa court order. This is just a court 
ruling. In regard to the mailings, they were violating courts and rul- 
ings on statutes that had already been in regard to the delivery of the 
mail, and you had statutes on that, didn’t you, and they had people 
that violated that, but in this instance you didn’t have any statute that 
they had violated, nothing but a court order. 

Show me one time that you have done that, too. Give us some law 
on that subject. 

Do you know any law—it ought to be on all fours. This is a dif- 
ferent kind of case that we have got before us here from any others I 
have seen that you have ever had since 1877. In my State they had 
troops out there and kept them there until then, until they made a 
trade and got a vote from South Carolina to elect a President, and 
then they took them out—haven’t been back since, until they are 
called out this time. That is the reason you are hearing so much talk 
about it, fighting the Civil War over again, or the War Between the 
States. I don’t know what you call it. 

Can you cite us some cases that way on the law, on violating the 
court order ? 

Mr. Wuire. What I am going to do—however the chairman wants 
me to—is to incorporate certain parts of the brief I have before me. 

Senator Jounson. But your briefs are in effect where they have 
violated the laws on the statute book, not one but many laws, isn’t that 
true, and it is dealing in interstate commerce, all of them, not as be- 
tween the State, not one State. I think you make a distinction in 
courts on that. 

By the way, I think you ought to put the proclamation in at this 
time. You mentioned Cleveland. To be fair to him, put his procla- 
mation that he issued at that time and compare it with this one this 
time, and you will probably see a little bit of difference in that, too. 

Mr. Wurre. I will try to get that. I am not sure whether it is 
available or not. 

Senator Jonnston. Oh, yes, you can get it. It isin the library. I 
can get it for you if you cannot. 

Personally, from a States rights standpoint, I think if we let this 
go by, you don’t have to have anything on the statute books. The 
Federal Government through the President can take over everything 
in a State, everything, and personally I am not one that is not going 
to speak up and let my people know os I feel in regard to this. 

If there wasn’t any race issue in it, I would take the same position. 
I am protecting both the individual people and States rights. 

Did Brownell sit in on the hearings ? 

Mr. Wuire. Beg your pardon, sir? 

Senator Jounston. When you were deciding this, did he sit in with 
you, or did he just take your ruling that you handed on to us? 

Mr. Wurre. We prepared legal memorandums. Some of them were 
backgrounds of studies of the statutes that had been in the office for 
years. 

* Chairman Eastianp. You were questioned how to rule? 

Mr. Wurre. No, sir. I was never asked for a recommendation as 
to a decision, Senator. 

Senator JoHnston. Who prepared the proclamation ? 

Mr. Wuirte. That was done in my office. 
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Senator JoHnsTon. [n your office. 

Chairman Eastianp. You briefed the questions, but was it sug- 
gested to you what kind of opinion to come up with ? 

Mr. Wuirer. No, sir. 

Senator Jonnston. Before the proclamation was written, did they 
tell you what they wanted, or anything ¢ 

Mr. Wuirtr. Oh, in the proclamation / 

Senator JoHnsTon. Yes. 

Mr. Wuirte. Oh, yes. 

Senator JoHnston. What was the request for you to draw up when 
you had drawn up the proclamation ? 

Mr. Wuire. Well, the proclamation is pretty well set forth or pre- 
scribed by the act of Congress. It says it shall recite the obstruction 
of justice and that the persons responsible shall be called upon to 
disperse, and so forth. It is pretty standard form. 

Senator JonnstTon. Who called your office and said “Fix up the 
proclamation” ? 

Mr. Wuirr. The Attorney General. 

Senator Jounston. Who called the Attorney General? Do you 
know who did that ¢ 

Mr. Wuirte. No, sir. 

Chairman Eastianp. The Attorney General instructed you to brief 
the question of the President’s power to send soldiers ? 

Mr. Wuire. Well, to brief all the questions involved in that, and 
much of that, of course, had been done over the years, that is, the legis- 
lative studies, and so forth. 

Chairman Eastianp. Just exactly what was his request ? 

Mr. Wuirte. With respect to proclamation ? 

Chairman Eastrianp. No, sir. The legal question of the power to 
send troops. Just exactly what was his request ? 

Mr. Wurre. I do not think it actually came in that form. I think 
the request came to advise every power that the Executive could use 
if there is obstruction of the court’s decree. I am almost sure that 
would be right. 

Senator Jounston. Whoasked for that? 

Mr. Wuirte. Oh, the Attorney General. 

Senator Jonnston. Did it start with the Attorney General or with 
the President ? 

Mr. Wuirte. I do not know, sir. My position is one in which all the 
research was done. 

Senator Lanorr. The question I wanted to ask was this, Mr. Chair- 
man: Supposing there was a riot in the State prison in the State of 
Minnesota and there is no request from the Governor of Minnesota for 
the President to send in troops. In your opinion, could the President 
send in troops? 

Mr. Wuirrer. In my opinion, there would not certainly be an occasion 
for it, no. 

Senator Lancer. If he was going to »reserve what you call law and 
order, could the President send in troops there ? 

Mr. Wuirter. That is not the duty of the Federal Government, Sena- 
tor, to maintain law and order in the States. 

Senator Lancer. What is the difference between that and Little 


Rock ? 
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Mr. Wuire. The situation under which the Executive is under re- 
sponsibility arises under the circumstances I have spoken of. 

Senator Lancer. Supposing there had been a riot in the State 
prison, if there was one at Little Rock. Could the President send in 
troops there to preserve law and order ? 

Mr. Wurre. I would say not; no, sir. 

Senator Lancer. That isall, Mr. Chairman. 

Chairman Eastitanp. Any further questions ? 

Senator Jonnston. They are violating a law there, since they are 
having an uprising in the prison. Don’t you think you should pre- 
serve life and maybe property, too? 

Mr. Wuire. Certainly. Under the circumstances given, the State 
would be there ready to perform its responsibility. 

Senator Jounston. Its responsibility. 

When are you going to pass upon when the State is going to do that? 
Maybe they wouldn’t do a thing. Maybe they didn’t send out any 
troops or didn’t send out any help. Then what are you doing? 

Chairman Easttanp. What you are saying is—Let me see if I un- 
derstand you or not. 

What you are saying is that in the case of a riot in the prison 
there is no defiance or court decree in a case like that? 

Senator Jounston. But they are violating the law, aren’t they ? 

Mr. Wurre. Not the Federal law. 

Senator Jounston. Certainly State law, aren’t they? 
oe Lancer. Supposing it was a Federal prison in Atlanta, 

a. ? 

Mr. Wurre. They could use any kind of Federal forces in a Federal 
prison, and I do not think anyone would have the slightest doubt 
about them. 

Senator Lancer. Without the Governor calling them in, they could 
go into Georgia? 

Mr. Wurre. Well, actually this would be a Federal island we are 
speaking of. 

Senator Lancer. Atlanta is not on a Federal island. Atlanta is 
situated right in the State of Georgia. It is not an island. 

Mr. Wuire. Senator, you won’t let me use the popular term, will 
you, sir, for a Federal resevation ? 

Senator Lancer. Well, that is your answer? 

Mr. Wurtrer. Yes, sir. On a Federal reservation. 

Senato rLancer. I am talking about Georgia. 

Mr. Wurre. Well, aren’t you talking about the Federal penitentiary 
in Georgia? 

Senator Lancer. Yes. 

Mr. Wurire. That is Federal property, of course, and you can use 
any kind of guards, whether they are wardens or other Federal em- 
ployees there—set down your own Federal troubles. 

Senator Lancer. That would be true of post offices, too, then ? 

Mr. Wuire. Yes, sir. 

Chairman EAstianp. Well, it is 12 o’clock, gentlemen. Are there 
any further questions? 

Mr. Wutre. Mr. Chairman, could I inquire about—am I to furnish 
for the reporter the material we were discussing, citations? 

Senator Jonnston. I want a case showing where you have sent 
troops in since 1877 to enforce a court decision. 
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Chairman Eastianp. I judge that Senator Hennings and Senator 
McClellan would, while I have no idea—I judge that they would 


want to ask questions on that point, and I think it would save time 
if they would go in the record at that time. 

Senator Jounston. All the cases you have, and point out in par- 
ticular some that you have where troops were sent to enforce a court 
order and not just a Federal law. 

(Whereupon, at 12 noon, the committee adjourned.) 

(Subsequently, the following letter, dated February 26, 1958, ad- 
dressed to Hon. James O. Eastland, was received with enclosures and 
is printed herewith :) 

DEPARTMENT OF JUSTICE, 


Washington, February 26, 1958. 
Hon. JAMES O. EASTLAND, 


Chairman, Senate Judiciary Committee, U.S. Senate, Washington, D.C. 


Dear SENATOR EASTLAND: In accordance with your request, you receive here- 
with the following documents for the record of the current committee hearings: 

(1) Brief for the appellees in Jackson v. Kuhn, now pending before the Court 
of Appeals for the Eighth Circuit (the constitutional question is discussed at 
pp. 63 to 96, inclusive). 

(2) Copy of a proclamation issued by the President on September 23, 1957, 
in connection with the Little Rock, Ark., court orders. 

(3) Copy of an Executive order issued on September 24, 1957, in connection 
with the same matter. 

(4) Copy of a proclamation issued by President Cleveland on July 8, 1894, 
in connection with the Pullman strike in Illinois. 

Sincerely, 
W. WILson WHITE, 
Assistant Attorney General, Civil Rights Division. 


THE WHITE HOUSE 
U.S. NAVAL BASE 
NEWPORT, RHODE ISLAND 
OBSTRUCTION OF JUSTICE IN THE STATE OF ARKANSAS 
By THE PRESIDENT OF THE UNITED STATES OF AMERICA 
A PROCLAMATION 
3204 


WHEREAS, certain persons in the State of Arkansas, individually and in 
unlawful assemblages, combinations, and conspiracies, have wilfully obstructed 
the enforcement of orders of the United States District Court for the Eastern 
District of Arkansas with respect to matters relating to enrollment and attend- 
ance at public schools, particularly at Central High School, located in Little Rock 
School District, Little Rock, Arkansas; and 

WHEREAS, such wilful obstruction of justice hinders the execution of the laws 
of that State and of the United States, and makes it impracticable to enforce 
such laws by the ordinary course of judicial proceedings ; and 

WHEREAS, such obstruction of justice constitutes a denial of the equal pro- 
tection of the laws secured by the Constitution of the United States and impedes 
the course of justice under those laws: 

Now, THEREFORE, I, Dwight D. Hisenhower, President of the United States, 
under and by virtue of the authority vested in me by the Constitution and 
Statutes of the United States, including Chapter 15 of Title 10 of the United 
States Code, particularly Sections 332, 333 and 334 thereof, do command all 
persons engaged in such obstruction of justice to cease and desist therefrom, 
and to disperse forthwith. 
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IN WITNESS WHEREOF, I have hereunto set my hand and caused the Seal of 

the United States of America to be affixed. 

Done at the City of Newport, Rhode Island this twenty-third day of Septem- 
ber in the year of our Lord nineteen hundred and fifty-seven, and of 
the Independence of the United States of America the one hundred 

[SEAL] and eighty-second. 

Dwient D. EISENHOWER 

By the President: 

JOHN Foster DULLES, 
Secretary of State 


CHAPTER 15, TITLE 10, UNITED STATES CODE 
Section 332 


Whenever the President considers that unlawful obstructions, combinations, 
or assemblages, or rebellion against the authority of the United States, make it 
impracticable to enforce the laws of the United States in any State or Terri- 
tory by the ordinary course of judicial proceedings, he may call into Federal 
service such of the militia of any State, and use such of the Armed Forces, as 
he considers necessary to enforce those laws or to suppress the rebellion. 


Section 333 


The President, by using the militia or the Armed Forces, or both, or by any 
other means, shall take such measures as he considers necessary to suppress, 
in a State, any insurrection, domestic violence, unlawful combination, or con- 
spiracy, if it 

(1) So hinders the execution of the laws of that State, and of the 
United States within the State, that any part or class of its people are 
deprived of a right, privilege, immunity, or protection named in the Con- 
stitution and secured by law, and the constituted authorities of that State 
are unable, fail or refuse to protect that right, privilege or immunity, or to 
give that protection ; or 

(2) Opposes or obstructs the execution of the laws of the United States 
or impedes the course of justice under those laws. In any situation cov- 
ered by Clause (1), the State shall be considered to have denied the equal 
protection of the laws secured by the Constitution. 


Section 334 


Whenever the President considers it necessary to use the militia or the 
Armed Forces under this Chapter, he shall, by Proclamation, immediately order 
the insurgents to disperse and retire peaceably to their abodes within a limited 
time. 


THE WHITE HOUSE 
U.S. NAvAL BASE 


NEWPORT, RHODE ISLAND 


UXECUTIVE ORDER 10730 


PROVIDING ASSISTANCE FOR THE REMOVAL OF AN OBSTRUCTION OF JUSTICE WITHIN 
THE STATE OF ARKANSAS 


WHEREAS on September 23, 1957, I issued Proclamation No. 3204 reading in 
part as follows: 

“WHEREAS certain persons in the State of Arkansas, individually and in 
unlawful assemblages, combinations, and conspiracies, have wilfully obstructed 
the enforcement of orders of the United States District Court for the Eastern 
District of Arkansas with respect to matters relating to enrollment and ‘t- 
tendance at public schools, particularly at Central High School, located in Little 
Rock School District, Little Rock, Arkansas; and 

“WHEREAS such wilful obstruction of justice hinders the execution of the 
laws of that state and of the United States, and makes it impracticable to 
enforce such laws by the ordinary course of judicial proceedings ; and 

“WHEREAS such obstruction of justice constitutes a denial of the equal pro- 
tection of the laws secured by the Constitution of the United States and im- 
pedes the course of justice under those laws: 
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“Now, THEREFORE, I, Dwight D. EISENHOWER, President of the United States, 
under and by virtue of the authority vested in me by the Constitution and 
statutes of the United States, including Chapter 15 of Title 10 of the United 
States Code, particularly sections 332, 333 and 334 thereof, do command all 
persons engaged in such obstruction of justice to cease and desist therefrom, 
and to disperse forthwith ;” and 

WHEREAS the command contained in that Proclamation has not been obeyed 
and wilful obstruction of enforcement of said court orders still exists and 
threatens to continue: 

Now, THEREFORE, by virtue of the authority vested in me by the Constitution 
and Statutes of the United States, including Chapter 15 of Title 10, particularly 
sections 332, 333 and 334 thereof, and section 301 of Title 3 of the United States 
Code, it is hereby ordered as follows: 

Section 1. I hereby authorize and direct the Secretary of Defense to order 
into the active military service of the United States as he may deem appropriate 
to carry out the purposes of this Order, any or all of the units of the National 
Guard of the United States and of the Air National Guard of the United States 
within the State of Arkansas to serve in the active military service of the 
United States for an indefinite period and until relieved by appropriate orders. 

Secrion 2. The Secretary of Defense is authorized and directed to take all 
appropriate steps to enforce any orders of the United States District Court for 
the Eastern District of Arkansas for the removal of obstruction of jus- 
tice in the State of Arkansas with respect to matters relating to enrollment 
and attendance at public schools in the Little Rock School District, Little Rock, 
Arkansas. In carrying out the provisions of this section, the Secretary of De- 
fense is authorized to use the units, and members thereof, ordered into the 
active military service of the United States pursuant to Section 1 of this Order. 

Section 3. In furtherance of the enforcement of the aforementioned orders 
of the United States District Court for the Eastern District of Arkansas, the 
Secretary of Defense is authorized to use such of the Armed forces of the United 
States as he may deem necessary. 

Section 4. The Secretary of Defense is authorized to delegate to the Secretary 
of the Army or the Secretary of the Air Force, or both, any of the authority 
conferred upon him by this Order. 


DWIGHT D. EISENHOWER 
THE Wuite Housks, September 24, 1957. 


{No. 11.] 


By THE PRESIDENT OF THE UNITED STATES OF AMERICA. 


A PROCLAMATION 


Whereas, By reason of unlawful obstructions, combinations and assemblages 
of persons, it has become impracticable in the judgment of the President to 
enforce by the ordinary course of judicial proceedings, the laws of the United 
States within the State of Illinois and especially in the City of Chicago within 
said State: 

And, Whereas, for the purpose of enforcing the faithful execution of the laws 
of the United States and protecting its property and removing obstructions to 
the United States mails in the State and City aforesaid, the President has em- 
ployed a part of the military forces of the United States: 

Now, therefore, I, Grover Cleveland, President of the United States, do hereby 
admonish all good citizens and all persons who may be or may come within the 
ity and State aforesaid, against aiding, countenancing, encouraging, or taking 
any part in such unlawful obstructions, combinations and assemblages; and I 
hereby warn all persons engaged in or in any way connected with such unlawful 
obstructions, combinations and assemblages to disperse and retire peaceably 
to their respective abodes on or before twelve o’clock noon on the ninth day of 
July instant. 

Those who disregard this warning and persist in taking part with a riotous 
mob in forcibly resisting and obstructing the execution of the laws of the United 
States, or interfering with the functions of the government or destroying or 
attempting to destroy the property belonging to the United States or under its 
protection, cannot be regarded otherwise than as public enemies. 
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Troops employed against such a riotous mob, will act with all the moderation 
and forbearance consistent with the accomplishment of the desired end; but the 
stern necessitites that confront them will not with certainty permit discrimina- 
tion between guilty participants and those who are mingled with them from 
curiosity and without criminal intent. The only safe course therefore for those 
not actually unlawfully participating is to abide at their homes, or at least 
not to be found in the neighborhood of riotous assemblages. 

While there will be no hesitation or vacillation in the decisive treatment of 
the guilty, this warning is especially intended to protect and save the innocent. 

In Testimony Whereof, I have hereunto set my hand and caused the seal of the 
United States to be hereto affixed. 

Done at the City of Washington this eighth day of July in the year of our 

Lord one thousand eight hundred and ninety four, and of the Inde 

[SEAL.] pendence of the United States the one hundred and nineteenth. 

GROVER CLEVELAND 
By the President: 
W. Q. GRESHAM 
Secretary of State. 
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FRIDAY, JULY 18, 1958 


U.S. SenaTE, 
CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 
The committee met, pursuant to call, at 9:45 a.m., in room 424, Sen- 

ate Office Building, Senator James O. Eastland (chairman) pre- 
siding. 

Present: Senators Eastland, Kefauver, Johnston, McClellan, Ervin, 
Carroll, Langer, Dirksen, Hruska, and Jenner. 

Also present: Senator Martin of Pennsylvania, and Joseph A. 
Davis, chief clerk of the Committee on the Judiciary. 

Senator JoHnsron (presiding). The committee will come to order. 


STATEMENT OF HON. EDWARD MARTIN, A UNITED STATES 
SENATOR FROM THE STATE OF PENNSYLVANIA 


Senator Martin. Mr. Chairman, I have already appeared before the 
committee, but I would like to have another half minute. I just want 
to reiterate what I said before. I sincerely hope that the committee 
will see fit to report this nomination out. 

Senator Jonnsron. We are certainly glad to have you come before 
us, Senator. 

Mr. White, will you come up, please. 

This is an extension of the hearings, so I do not think there is any 
use of your being identified for the record. 

The hearings have been previously held on this nomination on Feb- 
ruary 4 and 25, 1958. So I think this morning we have the Senator 
from Arkansas, Senator McClellan. 

Senator McClellan, I think you have some questions you want to 
ask the nominee. 


STATEMENT OF W. WILSON WHITE—Continued 


Senator McCriectan. Mr. Chairman, I believe there have been 2 
days of previous hearings, according to the transcript, one on Febru- 
ary 4 and one on February 25. I was not able to attend the hearings 
on February 4, and could only be present for just a few minutes on 
February 25, at which time I asked some few questions and stated 
that because of other committee duties I had to leave, and would like 
an opportunity later to further interrogate Mr. White. 

Since then I have read the transcript, which I had no opportunity 
to read prior to that time, of course, because part of it was in the 
process of being made on that date. And a good many questions 
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that I would have asked apparently have been asked and substantially 
covered by Mr. White’s answers, according to his viewpoint. 

The first thing I would like to do this morning is to get clear in 
the record just what your position is, what it will be if confirmed, 
and what will be your duties under this appointment. 

Is it your past position that was that of legal counsel to the At- 
torney General, Mr. White? 

Mr. Wurre. Senator, I was Assistant Attorney General in charge 
of the Office of Legal Counsel from March 1957 until December 9, 
1957, when I resigned. 

Senator McCietitan. On December 9, 1957, you resigned from the 
Office of Assistant Attorney General ? 

Mr. Wuire. I did. 

Senator McCrietuian. In charge of the Office of Legal Counsel ? 

Mr. Wuire. Yes, sir. 

Senator McCieixian. So in that position you no longer fill nor 
exercise any duties ¢ 

Mr. Wuire. That is absolutely correct, sir. 

Senator McCie.tan. You are now acting, are you, as Assistant 
Attorney General? 

Mr. Wurre. I was given a recess appointment by President Eisen- 
hower, which was effective on December 9. 

Senator McCretxan. A recess appointment. And that appoint- 
ment was for the position created, the Assistant Attorney Giaual 
position created by the Civil Rights Act of 1957; is that correct? 

Mr. Wuirte. Yes, sir. 

Senator McCuie.ian. So, if confirmed, your title will be Assistant 
Attorney General, as I understand it, pursuant to the provisions of 
that act? 

Mr. Wuire. Yes, sir. 

Senator McCietian. Now, as Assistant Attorney General under 
the provisions of that act, what function of the Department of Jus- 
tice will involve your duties ? 

Mr. Wuirer. The duties can best be described, Senator, as, I am in 
charge of enforcement of those laws under which the Department 
of Justice has the responsibility in the civil rights field, including, of 
course, the act of 1957. 

Senator McCietian. Do I understand that you have already in the 
Department of Justice what is termed a Civil Rights Division ? 

Mr. Wuire. That has been set up under my supervision, com- 
mencing on December 9 last. 

Senator McCuietian. Was there any authority in the act to create 
such a division in the Department, or is that an inherent power in 
the Attorney General, to create different divisions and departments 
within his Department ? 

Mr. Wurre. The statutory authority required was the creation of 
Assistant Attorney General in addition to those previously authorized. 

The Attorney General has, under the Reorganization Act, the 
power to assign the work within his Department, and to set up 
divisions. 

Senator McCuie.ian. The act itself did not provide for any Civil 
Rights Division, did it? " 





NOMINATION OF W. WILSON WHITE 61 


Mr. Wuirre. No, sir. The act provides only for the appointment 
of an additional Assistant Attorney General, the legislative his- 
tory 

Senator McCietxian. Section 111 of the act states: 

There shall be in the Department of Justice one additional Assistant Attorney 
General, who shall be appointed by the President, by and with the advice and 
consent of the Senate, who shall assist the Attorney General in the performance 
of his duties, and who shall receive compensation at the rate prescribed by 
law for other Assistant Attorneys General. 

In other words, your appointment to this position and your oc- 
cupancy of this position would not restrict you simply to the enforce- 
ment of what we term “civil rights law” ? 

Mr. Wurre. No, sir; it would not. 

Senator McC.Letitan. You would be subject to assignment to per- 
form any duties under the Attorney General ? 

Mr. Wuire. Yes, sir. 

Senator McC.e.tan. Now, do you regard the enforcement of inte- 
gration in schools as a civil right coming within the purview of your 
division and your duties under this appointment? 

Mr. Wurre. I do not, sir. 

Senator McCLet.an. You mean, if appointed to this position you 
would have no responsibility, no official duties in connection with the 
enforcement of integration in the public schools? 

Mr. Wurre. I want to be sure I am answering your question cor- 
rectly. I would say definitely the answer is “No,” that the only 
authority the Department of Justice has in that field comes in the 
area of the finished product, so far as the school plan is concerned, 
and only then if the court needs assistance in carrying out the decree. 

Senator McCuieL.an. Let me see. The court has already ordered 
integration ¢ 

Mr. Wuire. Yes, sir. 

Senator McC.Le.tian. You have the court order? 

Mr. Wuire. Yes, sir. 

Senator McC.e.ian. So, as of now and in the foreseeable future, 
that court order will stand ¢ 

Mr. Wuire. Yes, sir. 

Senator McCue.tian. And be subject to enforcement? 

Mr. Wuire. Yes, sir. 

Senator McCie.xan. Will you have in this position any special 
duties in connection with the enforcement of that court decree? 

Mr. Wuire. You mean of the Supreme Court of the United States? 

Senator McCietian. Yes; and any others emanating from courts 
by reason of it. 

Mr. Wurtre. Only in this regard, as, for example, in the case of 
Clinton, Tenn., the court requested, because of inference by one John 
Kasper, that the Government enter to obtain an injunction or con- 
tempt decree. Some situation similar to that would be the only 
function the Department of Justice could have. 

Senator McCie.uan. In other words, to whatever extent the De- 
partment of Justice has any responsibility or duty in connection with 
the enforcement of that court decision, and any others arising there- 
from, either out of the Supreme Court or any inferior courts, you 
would have the responsibility, if given that assignment by the Attor- 
ney General ? 
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Mr. Wurrre. If given it by him; yes. 

Senator McCietian. What I mean is, he could give you that assign- 
ment; he could give it to any other Assistant Attorney General, or 
anyone else in his office ? 

Mr. Wuire. That is correct. 

Senator McCie.xan. In other words, insofar as the Attorney Gen- 
eral will have any duty or responsibility in connection with the 
enforcement of integration, you would have the same responsibility 
if it is assigned to you by him? 

Mr. Wuire. Yes; by his delegation. 

Senator McCrieitian. Now, in the past, in the Little Rock situation, 
I believe you were called upon to do the research work necessary to 
advise the Attorney General, and in turn, I assume, the President 
of the United States, with respect to the legality and the authority 
of the President to call out troops to enforce the Court order? Is 
that correct ? 

Mr. Wuire. Yes, sir. 

Senator McCietxian. Now, you did that research, and came to the 
conclusion that the President did have such authority under the con- 
ditions that prevailed at that time? 

Mr. Wurre. Yes, sir. 

Senator McCretxan. And accordingly, you drafted an order, or 
rather a proclamation and an order? 

Mr. Wurtre. My office drafted those proclamations. 

Senator McCriettan. They were drafted under your supervision ? 

Mr. Wurre. Yes, sir. 

Senator McCuietxian. And you held at that time that the President 
did have such authority under those circumstances? 

Mr. Wuirtre. Yes, sir. 

Senator McCietian. And one of those circumstances was that the 
processes of the Court and the power of the Court and the officer 
designated by law to carry out Court orders, the U.S. marshal, had 
not been used, that authority and that power had not been used at the 
time you came to that conclusion ? 

Mr. Wurre. I do not quite understand the question. 

Senator McCrettan. There had been no effort made by the U.S. 
marshal, and the Court had not ordered or directed the U.S. marshal 
to carry out the orders of the Court with respect to enforcing inte- 
gration in the Little Rock schools at the time you did your research, 
came to your conclusion, drafted the proclamation and the order 
to follow it? 

Mr. Wuire. That is correct. 

Senator McCie.ian. So are we to assume that hereafter in similar 
cases the lawful, constituted authority, where Congress has vested it 
in the U.S. marshal to enforce Court orders, will hereafter be by- 
passed by the Attorney General’s office, by the President of the United 
States, and we will enforce Court orders at bayonet point? 

Mr. Wurre. No, sir. There will certainly be, in my opinion, no 
bypassing. 

Senator McCrietian. Now, there was bypassing in this instance, 
you admit that ? 

Mr. Wuire. Senator,no. The actual fact, the actual situation as it 
developed, was not a matter for my giving advice. 
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Senator McCrietian. How could you give advice unless you based 
it on facts? If the President has the authority to do it under certain 
circumstances, you must have examined into the attending cir- 
cumstances. 

Mr. Wuire. Of course, the facts on which the legal memorandum 
was based was the inadequacy of the civil forces to control the situa- 
tion. 

Senator McCietitan. You did not base it on the inadequacy, then, 
of the U.S. marshal’s power and authority and action? 

Mr. Wuire. Well, sir, it is perfectly true that the physical attempt 
was not made use of. 

Senator McCietian. There was no attempt to enforce the order in 
the usual, the ordinary and prescribed manner for enforcing Court 
orders ? 

Mr. Wuire. No; because the situation developed so fast that it was 
apparent to those who had to decide that that force would not have 
been sufficient under the circumstances. 

Senator McCrexian. That is a conclusion that just indulges an 
assumption and is not predicated upon an effort, a trial and failure to 
succeed ¢ 

Mr. Wuire. That is correct. 

Senator McCietian. Then are we to assume—— 

Senator Ervin. If I may interject here, Senator, under the law, the 
U.S. marshal in the eastern district of Arkansas, who was supposed 
to enforce the decree, could have called out every ’ able-bodied man in 
his district, in 40 counties, to assist him in enforcing the Court order, 
and yet no ‘effort was made to comply with the law in this respect. 

Senator McCietian. Yes; I understand that. 

Let me ask you, Mr. W hite, how do you reconcile that action with 
section 1835 of title XVIII of the United States Code, which reads 
as follows: 

Whoever, except in cases and under circumstances expressly authorized by 
the Constitution or act of Congress, wilfully uses any part of the Army or Air 
Force as a posse comitatus or otherwise to execute the law, shall be fined not 
more than $10,000 or imprisoned not more than 2 years, or both. This section 
does not apply in Alaska. 

How do you reconcile the bypassing of the regular constituted 
authorities—it is a bypass, I do not know how it can be interpreted 
any other way. They were not called upon; they were duly con- 
stituted; they were present and available—how do you reconcile the 
bypassing of the prescribed methods of law for the enforcement with 
this section, which prohibits the use except where expressly provided 
by the C onstitution and by statute ? 

Mr. Wurre. Well, sir, the sections of title X of the United States 
Code, which appear in ‘the earlier hearing in which Senator Ervin 
questioned me at considerable length 

Senator McCieLtian. Yes, you have gone over that. I think the 
record, as I said, is substantial along the line of your views with 
respect to those sections. 

Mr. Wuite. Yes. 

Senator McCietitan. But how do you reconcile this with this 
provision of law? 











64 NOMINATION OF W. WILSON WHITE 


Mr. Wuirer. Simply that we feel that those sections come within 
the clause which says “except as otherwise expressly provided by the 
Constitution.” In my view those sections authorized action. 

Senator McCieitian. Then you think in the face of this section 
the President of the United States, the Attorney General—the Presi- 
dent of the United States, on the advice of the Attorney General, let 
us say, can simply disregard this provision of law and bypass the 
method and procedures established by statute for the enforcement 
of the decree and call out the troops and enforce an order with mili- 
tary force? 

Mr. Wuire. Senator, I certainly would not say that that is my 
feeling. 

Senator McCuietitan. That is what has happened, is it not? 

Mr. Wurre. I would not describe it so. 

Senator McCie.ian. I cannot see any other answer. 

Now, let us see, in view of the legal research you did in connection 
with the Little Rock case, as you testified on page 6 of the transcript 
of the first hearing, and in view of the conclusions of law you came 
to then, and the proclamation and order you drafted for the President 
at that time, would we be correct in assuming that should the court 
of appeals reverse the decision of Judge Lindsey and order integra- 
tion to ara under the order and ruling of Judge Davies, and there 
was still opposition or obstruction, if you care to use that term, to 
integration in Little Rock Central High School this fall, you may be 
expected to advise the Attorney General and through him the Presi- 
dent that it would again be in order to call out Federal troops or 
federalized National Guard troops into Little Rock again to force 
integration at the point of bayonets ¢ 

Mr. Wurre. I would answer that question, no, Senator. 

Senator McCietian. We heve no right to assume that, based upon 
the past procedures ? 

Mr. Wurre. I want to amplify my answer, if I may. As your ques- 
tion is put, without anything more, there would be no basis whatever 
for the use of Armed Forces. 

Senator McCietxan. I am saying, assuming there is still opposi- 
tion and obstruction, as you term “obstruction.” 

Mr. Wurre. Well, it is only if the opposition and obstruction as 
used today reaches such an extreme that the civil forces cannot possi- 
bly be used that the Armed Forces would ever be considered. 

Senator McCre.ian. Well, how are we to know? You didn’t use 
the civil forces before the Federal civil forces prescribed by statute. 
You didn’t even attempt to. Now, are we to assume the same proce- 
dure will be followed again, that there will be no resort to the initial, 
certainly the initial method of enforcement, if not the exclusive 
method? Are we to assume now from your past holdings, your past 
research, your past advice, and your past action, that the Federal 
troops or the National Guard, federalized guard, will be sent in there 
again ¢ 

Mr. Wurre. I hope you will not make that assumption, Senator—— 

Senator McCretian. I don’t want to, but I want to get assurances 
that it will not be done. 

Mr. Wurre. May I say this, that so far as my personal participa- 
tion may be asked for, and advice on such questions, I will of course 
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urge that if there are any signs of difficulty that every possible prepa- 
ration be made in advance to use the normal civil forces. 

Senator McCietian. Well, what do you mean by that? Aren’t 
they going to call on the marshal this time, or are we going to bypass 
him again ? 

Mr. Wuire. Of course, what I think we all earnestly hope is that 
there will be no serious trouble. 

Senator McCieLian. Yes, we would like very much for all of this 
to pass away. But what we would, what I would like to see and what 
you would like to see, even if it is the same thing, or if it is com- 
pletely divergent and the opposite, what we would like may not occur. 
It didn’t occur last time. It may not occur that way again. 

Now, I am trying to find out just what we are heading for. You 
are being appointed an Assistant Attorney General. You have served 
in a similar capacity as Assistant Attorney General at the time this 
thing occurred. 

It was upon your advice, upon your findings and conclusions of law, 
and upon your counsel, obviously, that this action was taken. 

Now, you are being now placed in charge of what is called the 
Civil Rights Division. Our people are very much concerned about it: 
We are trying to find out now what this means, how you intend to 
apply the processes in the future, whether you intend to do them as 
you did in this past instance, or if you intend to now go back and start 
in the manner prescribed by law ? 

Mr. Wuire. Well, I can say this, Senator, that everyone in the 
Department is most concerned that the use of military forces should 
not be required, and that every possible effort should be made wherever 
there is an indication in advance of any kind of trouble, to attempt 
to work things out in some other way. 

Senator JENNER. Does the Department think it made a mistake in 
this instance, as they look back on it, by not following the law? 

Mr. Waite. No, sir. 

Senator JoHNston. Then, why are you going to change in the fu- 
ture and not act like you did in the past? 

Mr. Wutre. Because, Mr. Chairman, it is the kind of thing that is 
the last resort and the last extreme, and what no one in this country 
wants. 

Senator Ervin. If I may make an observation at this point, there 
were three other methods which could have been used. The first is, 
when Governor Faubus deactivated the National Guard, the police 
officers of Little Rock and the State troopers of Arkansas were on 
the scene there, and they arrested about 25 or 30 people—— 

Senator McCretian. And 40 or 50. 

Senator Ervin. Forty or fifty—the courts of Arkansas were open, 
and those people could have been tried the next day in the State 
court. Not a single one of them was brought to trial. They allowed 
the police officers of the city and State to function only a few hours 
until the troops were sent in there with the bayonets. That is the 
first method that could have been used, and since they had arrested 40 
to 50 people that could have been tried, that method ought to have 
been exhausted before the men were sent in there with bayonets. 

Then there was a second method that was followed by Judge Taylor 
in the Clinton, Tenn., case. They could have issued attachments of 
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contempt against any person guilty of any violence, and they could 
have been brought into court and tried immediately without a jury—— 

Senator Jenner. In Federal courts? 

Senator Ervin. Could have been tried without a jury in Federal 
court before Judge Davies, instantly, as soon as apprehended. That 
was the method Judge Taylor followed the first time in the Clinton 
case. They did not follow that method. 

And the third course that could have been followed was, as the 
Senator from Arkansas pointed out, they could have used the U.S. 
marshal, who had authority to call out every able-bodied man in 40 
counties to assist them, and they didn’t have enough patience to per- 
mit either one of these methods to be used, but instead of that the Fed- 
eral Government sends in men armed with bayonets to combat vio- 
lence on the part of a group of people who so far as I have been 
able to ascertain never had a single weapon of any kind among them. 

Senator Lancer. Will the Senator yield? I just want to make the 
observation that you made a mistake. The marshal could have called 
out anybody from the State of Arkansas, not only from that county, 
but from his entire district. 

Senator Ervin. From his entire district. And he had 40 counties 
in his entire district. 

Senator McCLe.uan. Now, it still isn’t clear whether you are going 
to use the marshal’s forces in the future and undertake to enforce the 
decrees at that time, whether that is going to be your procedure and 
eo advice and counsel if you are called upon for it—again, we mav 

ave the same procedure repeated as occurred in the Little Rock 
incident. 

Would you like to make any further statements to clarify your posi- 
tion regarding that ? 

Mr. Wurre. I would like to make one comment, Senator, with re- 
gard to the alternative possibilities there at Little Rock. I think that 
perhaps those alternatives overlook the suddenness with which the 
problem developed there, and the need to get something done under all 
the circumstances. 

Senator McCietian. There was not any actual suddenness about it. 
They had been gathered there 2 or 3 weeks. There was not any sud- 
denness about it. It was not something that happened the next morn- 
ing. 

Senator Jounston. Do you acknowledge that you probably over- 
eet something at that time and did not do exactly like you ought to 

ave? 

Mr. Wuirre. I cannot say that, no, Mr. Chairman. What I am 
saying is that, with the experience there, all of us who have responsi- 
bility for law enforcement will try to anticipate as far as possible in 
advance if any such situation is going to come up, and to do our level 
best to avoid any incident of the kind that occurred in Little Rock. 

Mr. Jounston. You think you did right under the circumstances ? 

Mr. Wuire. I do, sir. 

Senator Jonnston. If you have the same circumstances arising 
again, will you call in the Armed Forces? 

Mr. Wurre. I don’t think the same circumstances can arise, because 
in the future we will not be caught in that kind of situation. I don’t 
think it can arise. 
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Senator McCietian. Now, you don’t still maintain that this thing 
just happened suddenly, that ‘the people assembled out there suddenly. 
They had been there for at least 2 weeks; had they not ? 

Mr. Wurre. There hadn’t been so many there when Governor Fau- 
bus had his National Guard men at the school, remember ? 

Senator McCietian. In other words, he was maintaining law and 
order until you folks stepped in? 

Mr. Wuire. Well, the court of appeals said differently. 

Senator McCietian. He was maintaining law and order so far as 
violence, and so forth, was concerned. The only thing that you would 
insist upon that he wasn’t doing was that he wasn’t doing what you 
later did, taking troops and escorting the Negro children into the 
school. That is what you are talking about when you say law and 
order. That is the only difference. 

Mr. Wuite. No, Senator. The question of law and order as it was 
on the 23d and 24th of September was such that the mayor of Little 
Rock sent a most urgent telegram to the White House. 

Senator McCievian. Well, I of course remember that, everybody 
down there locally knew the circumstances. 

Let me ask you again, is it not the right of American citizens, in- 
cluding those in Arkansas, to assemble, to gather in protest of a court 
order, if they desire to do so! 

Mr. Wurre. Oh, there is no question about that, of course. 

Senator McCriecitan. And so long as they assemble peacefully, 
they had the right to do that; did they not? 

Mr. Wurre. Certainly. 

Senator McCrietxian. Now, again I come back to the point, law and 
order was being maintained by the State authorities except—and the 
only difference is that the Governor didn’t take the bayonet and 
march those Negro children into the school, whereas the Federal 
Government stepped in and did that. Now, that is the only issue of 
law and order involved; is it not? 

Mr. Wuire. In that instance the Governor did exclude the Negro 
children. 

Senator McCietian. He kept law and order. 

_ Mr. Wurre. Well, I wouldn’t want to comment or to characterize 
it. 

Senator McCieixan. Let’s find out this. Do you say that Federal 
troops were not used to enforce or to compel integration of the Little 
Rock Central ree School? Do you say they were not used for that 
specific purpose ? 

Mr. Wuire. I do, I certainly do. 

Senator McCiettan. What other consequence resulted from their 
use except that ? 

Mr. Wuire. The troops were used to set down mass violence. 

Senator McCiei.tan. That was, to enforce it, was it not, If you 
set down defiance, if you set down obstruction, you set down that 
which is necessary to permit its enforcement; isn’t that correct? How 
do you answer that in any other way ? 

Mr. Wuire. Well, I simply answer it by saying that the troops 
were used for that single purpose, to permit the integrity of the ju- 
dicial processes to be upheld. 
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Senator McCietian. What was the integrity of the judicial process 
in that instance ? 

Mr. Wurre. It was to enforce the decrees. 

Senator McCriexxian. To enforce integration, nothing else. Can 
you think of one other thing ? 

Mr. Wurre. The decrees of course required the admission of the 
children. 

Senator McCretian. That we know now;; that is history as to what 
srt in the school last year. 

r. Wurre. Yes, sir. 

Senator McCuietxian. But there are thousands of schoolchildren 
over there that are affected by the policy and the course of action the 
Federal Government has taken, and proposes to take in order to en- 
force integration in the school. 

Now, that is why I am trying to get this thing in its proper per- 
spective. What can we anticipate is going to happen in the future? 
It may be you will say, we are going to take the bayonet in every 
school and put them in there. Maybe you will keep down open oppo- 
sition that a citizen has a right to express. Maybe you will. But 
if that is to be the policy and the program, certainly the citizens of 
this country should know it. And that is what I am trying to find 
out. 

Mr. Wurre. I can say categorically that is not the purpose. 

Senator McCieiian. Can you say that will not happen again? 

Mr. Wurre. I can’t be a prophet, but in my opinion it will not. 

Chairman Eastianp (presiding). Isn’t it true that Judge Davies 
refused to swear in deputy marshals? 

Mr. Wurre. Senator, I do not know about that. 

Senator McCietxian. Well, shouldn’t you have known that before 
you advised the use of the Federal soldiers ? 

Mr. Wurre. Well, I wasn’t advising on the factual situation at all. 
I was simply giving a legal memorandum as to what could be done 
in the President’s position. 

Senator McCietitan. You have followed the case in Little Rock, 
haven’t you ? 

Mr. Wuire. At what point do you mean, Senator ? 

Senator McCreiian. This last case where the judge put integra- 
tion off 214 years 

Mr. Wuirr. I have read the opinion; yes. 

Senator McCrietian. You have followed it further than just read- 
ing the opinion, haven’t you? 

Mr. Wurre. Well, I am not participating in that 

Senator McCietian. I know you are not participating, but don’t 
you know as a matter of fact that it was testified in this case that 
upon request the U.S. district judge refused to swear in deputy 
marshals? 

Mr. Wuire. I did not seethat, Senator. Iam sorry. 

Senator McCietian. And then in the face of the fact that he did 
not think deputy marshals were necessary to maintain order, then 
soldiers go in with bayonets. 

Senator Langer asked you the question. I believe you will find it 
on page 68 of the transcript. “Do you think the President was jus- 
tified in sending Federal troops to Little Rock?” You answered, “I 
do, sir.” 
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Now, I ask you the same question. Do you think he was justified 
in sending Federal troops into Little Rock to enforce integration at 
the point of a bayonet without having first exhausted the remedies 
prescribed by the Congress and by statute for the enforcement of 
court decrees ? 

Mr. Wuire. Senator, I have already indicated I do not agree on 
the purpose—— 

Senator McCiecian. You have not pointed out any other purpose; 
if you can point out another purpose, we can talk about it. 

Mr. Wuire. Senator, I do not think anyone disagrees with the idea 
that the lawful processes of the courts should not be broken down by 
mob resistance. 

Senator McCuietian. I understand. But the whole point of it was 
to enforce this particular court order. 

Mr. Wuire. Whatever the court order is, I do not see how we can 
tolerate violence in opposition. 

Senator McCietitan. Now, as you may know, we have a Senate 
Select Committee investigating improper practices in labor-manage- 
ment relations. 

Mr. Wuire. Yes, sir. 

Senator McCrie.xan. For the past 2 weeks, we have been investigat- 
ing conditions in one of the larger cities in the United States. If 
the testimony before this committee is true, there is a segment of busi- 
ness and of citizens in that community that are absolutely dominated 
by a state of fear and terror, and they have to yield to extortion to 
stay in business. What concern does the Federal Government have 
with a condition like that that prevails in this country ? 

Mr. Wurre. The Hobbs Act, as I am sure you are aware, Senator, 
comes into play if interstate commerce is involved. I know there is 
considerable feeling that perhaps we ought to have more legislation 
in that area. 

Senator McCietian. Well, I think Congress might welcome some 
suggestions along the line, if you can give suggestions to us, how to 
pass legislation that will be as effective as the action you took to 
enforce integration. I think we can get rid of some of this element 
that is undesirable, not only in that community, but in many others 
in this country. And I am wondering why Federal troops cannot 
be used out there to protect those citizens, and to preserve law and 
order ? 

Have you got any answer to that ? 

Mr. Wuirr. I have no facts that would give me a basis for answer- 
ing that. 

Senator McCrexnan. Well, we will give you the facts. We will 
give you the facts by giving you a transcript of the proceeding of the 
testimony before our committee. I think the Justice Department gets 
a transcript of it daily. And I think the American people are con- 
cerned about these things. And if the Federal Government is justi- 
fied in taking Federal troops and bayonets and putting nine Negro 
children into a white school at a cost of over $5 million, I think we 
would be justified—and I make that as a duty, an imposing duty, 
upon the Justice Department of our Government—in taking necessary 
means under existing law, and if they do not have the authority 
under existing law, to recommend to the Congress the laws it needs 
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to rid this country of the gangsters and hoodlums that are preying 
upon innocent citizens. 

If you have no such authority now, would you comment on that, 
whether you do have? 

Mr. Wuire. Of course, that is not in my field. 

Senator McCrieixan. It is in your field if it is the Attorney Gen- 
eral’s office. Youare Assistant Attorney General. 

_Mr. Wutre. We have in the Justice Department, the Criminal Di- 
vision 

Senator McCuetxan. You said a moment ago that you could be 
assigned to any duty in that office. 

Mr. Wurre. That is right, sir. 

Senator McCriexxian. I am asking you about this. Are you being 
appointed simply to enforce integration through the country ? 

Mr. Wuire. I am not being appointed in any respect to enforce 
integration, sir. 

Senator McCue.ian. All right. You say it does not come within 
your authority as Assistant Attorney General to enforce the laws 
against crime and collusion and extortion. 

Mr. Wurre. As the head of the Criminal Division ? 

Senator McCie..an. Well, it comes in the Department of Justice ! 

Mr. Wuite. Yes, sir. 

Senator McCrie.ian. So the point I am making here, we take on 
the great expense and put on a great show of the power of the Federal 
Government after bypassing constituted authorities by sending air- 
borne troops down into a little community simply to put nine Negro 
children into a white school. And yet we find very little concern 
or action being taken to rid this country of organized crime. 

Now, we need to do something about that. 

Senator Jenner. May I ask a question there, Senator ? 

Senator McCieuuan. Yes. 

Senet JENNER. You are in the Civil Rights Division; is that the 
title ? 

Mr. Wuire. Yes, sir. 

Senator Jenner. Well, if this extortion and gangsterism that the 
Senator has referred to which his committee is exposing would affect 
the right to work, would that come under your Division ? 

Mr. Wuirte. No, that would 

Senator JENNER. You mean the right to work is not a civil right 
in your estimation ? 

Mr. Wurre. It is not a question of-that. It is a question of the 
type of enforcement of the law, and that would normally 

Senator JENNER. Suppose the right to work was interstate com- 
merce, would that be a civil right under the Hobbs Act ? 

Mr. Wurirer. The Hobbs Act is the so-called Antiracketeering Act, 
and deals with obstructions and extortions and threats and includes of 
course the right to work. There is no question about it at all. 

Senator Jenner. Is that a civil right, the right to work? 

Mr. Wurre. Well, I think it is. 

Senator Jenner. Then that would come under your Division. What 
attitude would you take toward that ? 

Mr. Wuirter. It does not come under my Division, certainly—— 

Senator Jenner. Civil rights doesn’t ? 
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Mr. Wurre. The right to work. The Hobbs Act is under the Crimi- 
nal Division. 

Senator Jenner. The right to work, is that a civil right? 

Mr. Wuire. I think so. 

Senator JENNER. Would that come under your Division ? 

Mr. Wuire. No. I donot necessarily have every civil right. 

Senator JENNER. I see. I did not understand. 

Senator McCietxan. I have to go to my other committee in about 
3 minutes. I haven’t gotten very clear or satisfactory answers to the 
questions, Mr. Chairman, by which or through which I have been try- 
ing to elicit information so that we will know what to expect in the 
future. Ido not know what is going to happen down there. 

This is a distressing thing. I cannot control the emotions of peo- 
ple who feel that a great injustice is being done them, but I declare, 
I hope the witness will find some way of enforcing your court decrees 
without such great display of power of the Federal Government 
against otherwise law-abiding citizens of this country. 

I wanted to ask you a question—this is not related to pr appoint- 
ment, but since you are here I would not want to call you back at 
another time and interrogate you about it. And this part of your 
answer may go in the record, Mr. Chairman, if it will, with respect to 
the nomination of Mr. Smith Henley to be Federal judge of the east- 
ern district of Arkansas. I am goimg to ask you a question or two 
about that while you are here. 

Mr. Henley has been appointed, and his nomination is pending here, 
as judge for the eastern district of Arkansas. Mr. Henley lives in the 
western district of Arkansas. The Republican State organization in 
Arkansas submitted the names of three attorneys, qualified attorneys, 
from the eastern district of Arkansas. 

Senator Jounsron. And that is where his appointment is to be? 

Senator McCriextxian. Yes, the Federal judgeship of the eastern 
district. 

That is the same district, I may say, Mr. Chairman, where these pro- 
ceedings have been had with regard to the Little Rock High School. 

Now, at the time Mr. Henley was appointed and the Department of 
Justice disregarded the recommendations of your party’s organiza- 
tion in that State, Mr. Henley had been serving, I believe, for some 
5 years in the Department of Justice. I am asking these questions in 
fairness to him, because the information has been carried abroad down 
in Arkansas that Mr. Henley was under your jurisdiction, in the 
Department of Justice, at the time of your research, your conclusions 
of law, and the drafting of the proclamation and the order that 
followed. 

Is it true that he was in your Department or under your jurisdiction 
at that time? 

Mr. Wuire. Senator, it is true that he was administratively under 
my Division—that is, the Office of Legal Counsel. But I do want to 
make it clear that he had a separate post; he was Director of the Office 
of Administrative Procedure. He had nothing to do with any re- 
search that was done under my direction, much less the Little Rock 
situation. He had absolutely nothing to do with that. 

Senator McCuie.iuan. Did he participate in consultations within 
your Department regarding this problem ? 
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Mr. Wurre. He did not. 

Senator McCietxan. You are stating that he absolutely had nothing 
whatsoever to do with it in any way ? 

Mr. Wurre. Nothing whatsoever. 

Senator McCrietuan. I appreciate the anxiety or interest or sus- 
picion, if you want to call it that, of many people in that district that, 
immediately following this action that has been taken down there by 
the Federal Government, that whether intended so or not, it was 
designed certainly to humiliate the community where that school is 
located and the people of that community, and they do not want some- 
body down there as a Federal judge who had any part in that action. 

And for that reason, I wanted to make this record, in fairness to 
him—— : 

Mr. Wurre. Yes, sir. . 

Senator McCietian. Because the fact is, in my view, his appoint- 
ment in this particular position was uncalled for, because of qualified 
people over in that eastern district to serve. I have no personal 
objection to him. He might make a good judge; I do not like to be 
put in the position of passing judgment on that. But when a condi- 
tion like this prevails, and an action like this is taken, disregarding 
the wishes of those who normally are to be consulted in such appoint- 
ments, it is just a natural reaction: “What is the Department of Jus- 
tice trying to do to us, send somebody down here to be another Judge 
Davies?” 

And it puts me in a position of where, though I have high regard 
for the appointee personally, professionally I have no question as to 
his qualifications, but it is just uncalled for to stir up a situation 
like this and to create it. 

Now, that is what we are confronted with. But you are telling me 
now, and telling the people of Arkansas, that he definitely was not 
consulted ? 

Mr. Wurre. Absolutely. 

Senator McCuetxian. That he had no duty to perform in connection 
with it? 

Mr. Wurre. None whatsoever. 

Senator McCierxtan. And that he was in no way whatsoever re- 
sponsible for your action in the matter ? 

Mr. Wurre. That is correct. 

Senator McCietian. As an adviser, consultant, or otherwise ? 

Mr. Wurre. Or in any capacity whatsoever. 

Senator McCietian. He had no physical act to perform in con- 
nection with it? 

Mr. Wurre. No, sir, nor did he know what was going on in the office. 

Senator McCieian. Such as reviewing or editing or any other act 
whatsoever ? 

Mr. Wurre. No, sir. 

Chairman Eastianp. We have an executive session of the com- 
mittee. It is called at 10:30. 

Do you desire Mr. White back? 

Senator McCiexxan. I was about to, if he can come back, if others 
want him back. 

Chairman Easttanp. Would Monday afternoon suit you? 

Senator McCietian. Any time. 
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Chairman Eastianp. Would it suit you, Senator Johnston? 

Senator Jonnston. Any time. 

Chiarman Eastianp. There is a Mr. Paul Ginsburg who was to 
testify. } Bh 

Are you in favor of the nominee, or opposing him, sir? 

Mr. Ginspure. I am opposed. 

Chairman Eastianp. We will try to hear you this afternoon, sir. 

Mr. Grnssure. If you please, I will try to be satisfied with 10 or 15 
minutes, to make my statement. 

Chairman EastLanp. We will try to hear you this afternoon. 

Senator Jounston. To keep the record clear, too, I stated that we 
had two other meetings. We did call another meeting on this partic- 
ular subject on Friday, June 27, 1958, but at that time we were notified 
by the Secretary of the majority of the Senate that Senator Mansfield 
had announced that we could not meet at that hour, if ycu recall, and 
it was called off on account of that. I think that should be put in the 
record. 

Chairman Eastianp. We will go into executive session now. 

Mr. White, will you come back at 2 o’clock Monday afternoon ? 

(Whereupon, at 10:35 a.m., the committee went into executive 
session. ) 


AFTERNOON SESSION 


Seneator Carrot. (presiding). Mr. Ginsburg, will you come for- 
ward, please. 

I understand leave has been granted for us to sit. 

Mr. Davis. That is correct, Mr. Chairman. 

Senator Carrotzi. There will be no votes to be recorded. The pur- 
pose of this meeting is to hear the testimony of Mr. Paul Ginsburg, 
attorney at law, of Pittsburgh, Pa., who asked to be heard with ref- 
erence to the nomination of W. Wilson White, of Pennsylvania, to be 
Assistant Attorney General. 

Mr. Ginsburg, how long will it take you to testify? 

Before you answer, I want to say to you that this is a very heavy 
day. We have got reciprocal trade debates going on, and we may 
have defense organization, and we want to be courteous to you and 
give you a chance to be heard, and we don’t want to limit you too much, 
but limit you as much as possible under the circumstances. Have you 
got any idea how long it will take? 

Mr. Ginspure. Thank you, Mr. Chairman. My statement will take 
only about 10 minutes, and then I will be glad to answer any questions 
you might have. 

Senator Carro.. Is that satisfactory to you, Senator Ervin? 

Senator Ervin. Yes. 


STATEMENT OF PAUL GINSBURG, ATTORNEY AT LAW, 
PITTSBURGH, PA. 


Senator Carrott. You may proceed, Mr. Ginsburg. 

What is your name? 

Mr. Ginspurc. My name is Paul Ginsburg. My residence is Carlton 
House, Pittsburgh, Pa. I was admitted to the bar at Pittsburgh in 
October 1932, and I was admitted to practice before the Supreme Court 
of the United States in March of 1946. 
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Senator CarroLt. You may proceed with your statement. 

Mr. Grnssure. Since the question here concerns civil rights, I sup- 
pose I should add that I have always been a registered Republican, 
that I am a native of the North, having always resided in Pittsburgh, 
Pa., but I have never been active in politics, and I have never held 
public office. I am opposed, just as the law is opposed, to official dis- 
crimination for or against any class or group. Therefore, I am op- 
posed to the nomination of Mr. W. Wilson White, of Philadelphia, to 
head the newly created Civil Rights Division in the Department of 
Justice. 

My experience with this nominee has shown me that for some reason 
he has a misconception of what constitutes civil rights, or of who is 
entitled to the protection and enforcement of their civil rights. 

So far, during the course of his recess appointment, he has been 
interested only in the protection and enforcement of civil rights for 
Negroes in the South, to my knowledge, and he is not interested in 
protecting and enforcing the civil rights for white citizens. 

Senator Carrot. What experience is that conclusion based upon ? 

Mr. Ginspure. Before answering that question, I want to say that 
I am in no way opposed to the protection and enforcement of civil 
rights for Negroes, but I believe that any Government agency or office 
that is created for the protection of civil rights must protect civil 
rights for all Americans, or it has no reason for being. 

I requested Mr. White to make an investigation of repeated viola- 
tions of my own civil rights, and he refused even to investigate. 

Senator Carrot. What year was that? 

Mr. Gryspura. That was this year. I believe my first request was 
in January of this year. And I made it known that the reason I made 
this request was that I had read the Department of Justice order that 
was entered on the 9th of December 1957, the day that his office was 
created, and the day that his recess appointment began. And that 
order specifically states that he is to confer with individuals or groups, 
direct investigations of their complaints, and enforce all civil rights 
statutes. 

I have had a wide experience in matters involving the 14th amend- 
ment to the Constitution and the civil rights statutes. And in con- 
nection with that, I gave information to Mr. White’s office what civil 
rights I had in mind. I wanted him to know—and I supported all 
these with Federal authorities—that the right to work, the right to 
earn a living in one’s chosen occupation or profession, the right to be 
compensated for work done in services rendered in connection with 
that work, the right to the expectancy of continued employment, and 
the right to litigate with due process of law for the protection of those 
rights, have been declared the civil rights in America. 

Obviously, I do not have any particular concern over the right to 
vote or the right to go to an integrated school, but I believe that 
Mr. White feels that those are the only rights that he is, in the 
Department of Justice, to protect and enforce. 

There is grave concern among citizens in the North, who are not 
represented by political organizations like the American Civil Lib- 
erties Union, and the National Associatién for the Advancement of 
Colored People about the protection and enforcement of their rights. 
It seems that when any members of those organizations or the people 
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they represent seek protection of their rights, the red carpet is rolled 
out and they have no problems at all. 

But I myself have big problems in this connection, because I am 
white and happen to be anti-Communist. And that is a very big 
handicap in Pennsylvania, Illinois, and New York, where I have tried 
to secure protection and enforcement of my rights. 

I believe the civil rights question is an American issue. I do not 
believe it should be concerned with the North versus the South, the 
Republicans versus Democrats. I think we all should see to it that 
everybody’s rights everywhere in the United States receive the same 
treatment and the same enforcement and the same protection. My 
concern about this nominee was even aggravated this morning when 
I heard his testimony. 

He was unable to give full support to his former opinion and ad- 
vice on sending the Army into Little Rock, Ark. This record shows 
that there is a serious doubt about the legality of that. Under ques- 
tioning by Senator Jenner, he was very reluctant to say that the right 
to work was a civil right. And when he finally admitted it, he 
brushed it aside by stating that he has no jurisdiction and his office 
could have nothing to do with the protection and enforcement of such 
a civil right. That gave additional support to my previous opinion 
which I formed about him and his notions about what his duties are 
and are not. 

The first reply I got from his Office was that the only civil right in 
a civil action that the Department of Justice could show any interest 
in or do anything about is the right to vote. Assuming that that is so, 
I would be precluded from seeking any protection of my civil 
rights 

Binator Carrott. What was the date of that letter, the approximate 
date? 

Mr. Grnspura. I have everything written here. I would say it was 
in February. 

Senator Carroiy. 1958? 

Mr. Ginspure. Yes, sir. 

Senator Carron. Let’s see if we can’t clear the record a little bit 
here. 

You had a dispute with another lawyer, did you not, and from that 
lawyer—from that dispute there arose this request for the Attorney 
General to take some action to be of assistance to you ? 

Mr. Ginspure. No, I wouldn’t put it that way. I have had a lot of 
disputes with lawyers and judges and others in courts 

Senator Carroty. When did you first write the Attorney General 
claiming a violation of your civil rights, any Attorney General? 
Don’t you know the year, the approximate date ¢ 

Mr. Ginssure. Yes. I told you, January 1958, was my first con- 
tact with him. And again in February. And the last time I wrote 
him was in March. 

Senator Carroti. Did you write the Attorney General in January 
of 1955? 

Mr. Grnspure. Oh, yes, I think I did. I would not deny that, but 
that has nothing to do with this case. 5 

Senator Carroti. And at that time did you transmit a number of 
court papers claiming a violation of your civil rights, and you asked 
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for a conference with the then Attorney General or one of his 
assistants ? 

Mr. Grnssure. Iam very sure that I did that. 

Senator Carrott. Was Mr. White one of those Assistants then? 

Mr. Ginssure. No. 

Senator Carroiy. I think what the committee wants to know specif- 
ically—not your conclusions about what Senator Jenner said or what 
anybody else said here this morning, because I think we are fully 
capable of coming to our own conclusions as to that, however expert 
your opinion might be—what we want to know is: What is your specific 
testimony about Mr. White? Has he had any relations with you 
specifically which you think render him unfit for this position ? 

Mr. GrinspureG. Specifically, I would say his refusal to investigate 
my situation that I submitted to him. 

Senator Carrot. What was your situation ? 

Mr. Gryspure. If Mr. White had investigated, he would have found 
a series of deprivations of my civil rights to the point where Chief 
Judge Wallace Gourley, of the Federal court sitting in Pittsburgh, 
stated for the official record more than once that the actions of the 
former chief justice of Pennsylvania, Horace Stern, of Philadelphia, 
were violative of the basic concepts of justice. 

He would also have found that in the Federal court in Chicago, 
like in the Supreme Court of Pennsylvania, clerks have received off- 
the-record orders not to file proper pleadings presented to them for 
filing and submission to the court. A Federal judge in Chicago has 
refused to enter orders on motions of mine. This is unheard of, even 
in a foreign country, let alone America. 

There has been a complete lack and denial of due process of law 
and orderly procedure in justice. And a lot of people who hear this 
say it is incredible, they cannot understand it, that such a thing can 
happen in America, but it happens in Pennsylvania, and Illinois, and. 
New York. 

Senator Carroti. Did you bring a suit against Justice Stern? 

Mr. Ginspura. Yes; that is what I was referring to. 

Senator Carroii. And this is where you allege a violation of your 
civil rights in reference to that suit ? 

Mr. Grnspure. Yes. 

Senator Carrot. Now, this other judge, what is his name, that 
you just mentioned ? 

Mr. Ginspurc. Judge Philip L. Sullivan, in Chicago. 

Senator Carrot. Did hesit in judgment of that suit ? 

Mr. Gryssure. No, this is an entirely different matter. 

Senator Carrotu. This is entirely different. What happened to 
your suit against Chief Justice Stern, of the Pennsylvania Supreme 
Court ? 

Mr. Grnspore. It is still pending; that happened, sir —— 

Senator Carroiu. I am asking you for the decision. You say it is 
still pending ? 

Mr. Grnspurc. Yes. I will tell you the decision. The Federal 
court in Pittsburgh dismissed my complaint solely on the ground that 
the defendants are immune from suit because they were judges. That 
was in direct conflict with the law of the court of appeals of the third 
circuit and the Supreme Court of the United otenhaneae they had 
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no immunity for deprivations of citizens’ civil rights. I took an ap- 
ene to the court of appeals for the third circuit, sitting in 
*hiladelphia. 

I would like to state here that these deprivations I am referring to 
in the North are not limited to white judges. My civil rights have 
been entrusted to two Negro jurists in the North. Justice William 
Henry Hastie of the third circuit court of appeals sitting in Philadel- 

hia has repeatedly denied my civil rights, and Justice Harold 

tevens of the Supreme Court of the State of New York obviously did 
the same. So there is no difference. That is what I want to tell you, 
that the discrimination goes on regardless of color. 

Senator Carroiu. Let me get down specifically with respect to this 
suit, was this suit of yours appealed ? 

Mr. Gryssure. The court of appeals affirmed the dismissal, but on 
a different ground than immunity, which means there is no immunity, 
which was always my contention. 

Senator Carrouu. Is that what you took up with the Attorney Gen- 
eral, alleging a violation of civil rights ? 

Mr. GrnspurcG. That is one of them; yes. 

Senator Carrotu. And is that one of the reasons you criticized the 


decision of Mr. White for failing to go into this after the courts have 
ruled ? 


Mr. Ginspure. No, sir. 

Senator Carroty. What is the basis of your complaint which you 
made to Mr. White, that is what we want to know ? 

Mr. Ginspurc. There was quite a difference in what I wanted Mr. 
White to investigate and what the court had already done, and that 
is this. Mr. White informed me that he has no jurisdiction except in 
criminal matters outside of the right to vote. 

I requested an investigation of criminal violations in connection 
with my civil rights. 

Senator Carrotu. Criminal violations against whom ? 

Mr. Ginspurc. Well, they are really against the Government, but 
they are in connection with my matters, persons who have become 
criminally liable as a result of violating my civil rights, conspira- 
torially and discriminatorily. And he refused to make that investi- 
gation. 

Senator Carro.u. The reason we have to have these questions, we 
know nothing about the case, except a document that normally comes 
to the chairman of the committee so that we can find the issues on 
this. And I think now we have narrowed it down. 

You go right ahead. 

Mr. Ginssure. There is quite a difference between a civil case and 
a criminal case. When I was told I had no right to investigate on 
civil violations, then I asked for an investigation on the criminal vio- 
lations, and that is what was refused. 

I believe that anybody in the same position that I am in who would 
ask for a similar investigation would not get it. There is no doubt 
about what the civil rights are. The question is, am I a citizen, do 
I have these rights, and will he do his duty in connection with them, 
and if he is not going to do it, I think he should not be here. 

As a matter of fact, if the office that he is supposed to occupy is 
not going to enforce civil rights for all citizens regardless of race, 
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color, and creed, and regardless of geographical locations, there is no 
reason to have that office. It is not fair to the people who aren’t 
in on it. 

Senator Carrotzt. In other words, your point is, it ought to be 
broader than the right to vote. They ought to be able to go into 
everything ? 

Mr. Grinssurc. Every civil right, or none at all. And the creation 
of that office would even indicate that the Department of Justice, or 
whoever is responsible for creating that office, feels they can’t rely 
on the judges in the South that they expect to be entrusted with the 
handling of those rights. They are prejyudging a discrimination and 
a violation of those rights by those officials. But 

Senator Carroiu. That would be a pretty broad field, Mr. Ginsburg. 
Last September in Colorado, I had a constituent who wanted me to 
get the Department of Justice to investigate the conspiracy against 
him because the American contractors wouldn’t get him a job in a 
foreign country as a title salesman. And I tried to tell him that they 
did not have jurisdiction. But he thought somebody was depriving 
him of his civil rights. 

So it is a very difficult field to really narrow down. Your case may 
be very much clearer, but for myself, I do not think we have time 
to go into the specific information of all your lawsuits. But I will 
leave that for the other members of the committee. 

Have you concluded, Mr. Ginsburg ¢ 

Mr. Ginssurc. In answer to your last comment, that is why I did 
not want to inject my specific lawsuits, or any of the briefs and records 
into this record, because I decided the only fair thing to do was to 
limit my complaint to his refusal to investigate. 

Senator Carrott. Then you do limit your complaint to the fact 
that he refused to investigate ? 

Mr. Grnssurec. Discriminatorily. 

Senator Carrotu. Did he give you an opinion on that? 

Mr. Grnspure. No. 

Senator Carrot. Did they base that upon statutory law, their in- 
terpretation of the statutory law ? 

Mr. Grnssure. Their conclusion was based upon lack of violation 
without an investigation. 

Senator Carrot. I see. 

Any questions, Senator Ervin ? 

Senator Ervin. No. 

Senator Carroti. The Senator from South Carolina. 

Senator Jounston. No questions. 

Senator Carrott. The Senator from North Dakota. 

Senator Lancer. I would like to know what civil right you were 
deprived of specifically ¢ 

r. Grnssure. The right to work, the right to earn a living in my 
chosen profession, the right to be compensated for work done, for 
services rendered in that profession, to the extent of a few million 
dollars, the right to litigate with due process of law to protect those 
rights that I was deprived of. 

Senator Lancer. Are you a lawyer? 

Mr. Grnspure. Yes, sir. 








NOMINATION OF W. WILSON WHITE 79 


Senator Langer. How could they deprive you of your right to 
practice law ? 

Mr. Ginssure. Well, I am still a member in good standing of the 
bar of the State and Federal courts in Pennsylvania, and the Supreme 
Court of the United States, and of the Allegheny County, Pa., and 
American Bar Association, there is no doubt about that. But the 
actions I can think of that have been there and in my record for the 
past few years have been depriving me of getting any favorable re- 
sults for my compensation as a result. It is a long story. I will tell 
you if you want to hear it. But that in a nutshell is the answer to 
your question. 

Senator Carrotz. Are you still practicing law there? 

Mr. Ginspure. Yes, sir. 

Senator Carrotu. Your office is in Pittsburgh ? 

Mr. Grnspure. Yes, sir. 

Senator Carrotit. You are in the active practice of law in Pitts- 
burgh? 

Mr. Grinspurea. Yes, sir. 

Senator Carroty. Have you been actively in the practice of law all 
these years since these suits ? 

Mr. Grnssure. Yes. Of course, they have limited the scope of 
my practice, because I have been so occupied about my own affairs 
for the past 2 years that I have had to be selective about what I ac- 
cepted from clients. And I have the same problems with their liti- 
gation. I have a client who has a jury verdict that is worth about 
$230,000 now, with interest, and he cannot get it, for the same reasons. 
They will not let him collect it, legally. 

Senator Carrott. Who would not let him collect it ? 

Mr. Gryspurc. The judges. They are the only ones who can 
sign these orders. Naturally the opposition counsel has made various 
motions in connection with it. 

Senator Carroity. You say in a sense that there is a conspiracy upon 
the part of the judges to restrict you and your clients. Therefore, 
that is one of the civil rights that has been violated ? 

Mr. Grnssure. Absolutely. 

Senator Carrott. Has this been taken up with the bar of 
Pittsburgh ? 

Mr. Ginspura. Yes, sir. 

Senator Carrotu. And the Pennsylvania Bar? Did they sustain 
your position ? 

Mr. Grinssurc. No. That was one of my clients against former 
Chief Justice Stern. He was the one who refused to let the complaint 
be filed. And that was one of the bases of the first civil rights actions 
against him, There is no doubt, it is a court of record, everything I 
filed has to be a matter of record. He made an off-the-record order 
admittedly to the clerk of the court not to file it, not to let it be 
docketed, and to put it in his desk. 

Senator Carrot. Any further questions, gentlemen ? 

Senator Ervin. No questions. 

Senator Jonnston. No questions. 

Senator Carrotu. I ask the counsel, are there any further wit- 
nesses to be heard at this time? 

Mr. Davis. Mr. Chairman, no further witnesses. 
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Senator Carrott. The purpose of this meeting of course was to 
give Mr. Ginsburg a chance to present his viewpoint concerning Mr. 
White. 

We thank you for coming here. 

Mr. Ginssure. Thank you, sir. 

Senator Carrot. And we conducted this special meeting so that 
you could be heard. We do not do this for many witnesses. 

Mr. Ginssure. Thank you, sir. 

é Senator Carroty. We will stand in recess subject to the call of the 
hair. 

(Whereupon, at 2:50 p.m., the committee adjourned, subject to the 
call of the Chair.) 
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TUESDAY, JULY 22, 1958 
U.S. Senate, 


CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The committee met, pursuant to call, at 2 :20 p.m., in room 424, Senate 
Office Building, Senator James O. Eastland (chairman) presiding. 

Present: Senators Eastland, Kefauver, Johnston, McClellan, 
Langer, Watkins, and Hruska. 

Also present: Joseph A. Davis, chief clerk, Senate Committee on the 
Judiciary. 

Senator Eastianp. The committee will come to order. 

Gentlemen, are they any further questions of Mr. White? 

Senator McCrexian. If you folks want to act on the question, go 
ahead. I don’t have but two or three more. 

Mr. White, I was unable the other day to get a categorical answer, 
I believe, with regard to the further use of troops in Little Rock. 

Are you prepared to give us any further amplification of what you 
stated the other day with respect to it, or shall we leave the record as 
it is? 

STATEMENT OF W. WILSON WHITE—Resumed 


Mr. Wuire. Senator, I do not think I could amplify further what 
I said at the last hearing. 

Senator McCietxan. We will have to leave that in a state of sus- 
pense, then, insofar as having any definite assurance, is that correct? 

Mr. Wuite. Yes, sir. 

Senator McCrietxan. There is one thing that has come to my atten- 
tion since then. I understand that there is some publicity about it 
downstate in the papers, probably today or yesterday, I am not sure. 

How long before you prepared the proclamation and the order, had 
you been working on them before they were issued ? 

Mr. Wuire. The actual proclamation and order were done my 
recollection is—was actually out of town the Monday and Tuesday 
that they were placed in final form. 

I believe that over the weekend they were put in draft form. 

Senator McCuietian. When did you first begin the research with 
respect to that preparation and the advising of the President’s author- 
ity to send troops? 

Mr. Wuire. The research of the whole question, that is of the various 
courses of action, had been over a period of some weeks, I could not 
say exactly how long, now. 

Senator McCietxan. It had been over a period of some weeks? 

Mr. Wurre. Yes, sir. 
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Senator McCrie.uan. I thought the other day you said that things 
moved so rapidly that you didn’t have time to use the regularly pre- 
scribed processes of law for the enforcement of the order by having 
the U.S. District Attorney undertake to enforce it. 

I cannot quite reconcile that if you had been making preparation 
on this maybe for 2 or 3 weeks during which time it seems to me those 
processes might have been employed, I cannot quite reconcile that it 
moved so speedily, so quickly that you could not have used them. 

Mr. Wuire. What I meant, Senator, was that after the National 
Guard was withdrawn on a Friday, on Monday the situation very 
rapidly developed and got out of hand. 

Senator Easttanp. When did you start your investigation, though? 

That is the question. You said several weeks. Now, when was 
that, the later part of August ? 

. Mr. Wurre. Oh, no, no, no. After the beginning of September 
rst. 

Senator Easttanp. What was the date that the proclamation was 
issued ? 

Mr. Wurre. September 24, I believe. 

Senator McCietian. September 22, 23, or 24? 

Mr. Wurre. Yes, 24th, I am sure it was. 

Senator Easttanp. When did the school start ? 

Mr. Wurre. It was due to open September 3. 

Senator McCie.tan. September 3 ? 

Mr. Wurre. Yes, and the National Guard went in on September 2, 
and it was subsequent to that time that the Attorney General first 
called for research on the whole question. 

Senator Eastianp. Well, about when was the date? 

Mr. Wurtz. About the fourth or fifth, I would say. 

Senator Eastzanp. About the fourth or fifth. Now, that is the 
day after schoo! started, and that was while the National Guard was 
ready, you started an investigation at the request of the Attorney 
General 

Mr. Wuire. No, sir, I am sorry I did not make that clear. We 
investigated the entire subject, particularly at that time and I think 
solely at that time, the jurisdiction of the courts over the Governor, 
who was then using the National Guard, and subsequently research 
was made on the entire question of what could be done to aid the 
court’s process. 

Senator Eastianp. Well, when wasthat? Give usa date as to your 
best judgment. 

Mr. Wuire. Well, it would have to be a guess. It would be a week 
to 10 days after the original research. 

Senator Eastnanp. What was the original research ? 

Mr. Wurre. I think on September 5 or possibly the 4th, the original 
research dealt with the question of the power of the court to enjoin 
the Governor, and perhaps a week or 10 days afterwards research 
was given mainly supplementary to former studies which had been in 
the office of the Attorney General for many years on this general 
question. 

Senator Easrianp. Is this the first time that you had been asked 
for research on the power of the President to use soldiers to enforce 
integration ? 
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Mr. Wurre. I was never given any such assignment as that. I was 
given an assignment to report on the powers of the President in sus- 
taining a court decree that was impossible by other means. 

Senator Easrianp. When was that? 

Mr. Wuirte. About the 12th of September, I would say. 

Senator Easrianp. That is the first time ? 

Mr. Wurre. Yes, sir. 

Senator Easttanp. Now to your knowledge was that the first time 
that research had been done in the Department? Here is what I am 
getting at: When there were riots at the University of Alabama in 
1956, I believ e, wasn’t research done in the Department then on the 
power of the President to use soldiers ? 

Mr. Wuirer. Senator, to the best of my recollection, there was no 
research on that case. There was research and memoranda going back 
before the Second World War. I know that. 

Senator Easrianp. I mean on that case. 

Mr. Wurre. I saw none on that case. 

Senator Eastitanp. You saw none? 

Mr. Wuire. No, sir. 

Senator McCievuian. Here is what I am trying to clarify or get it 
to where it can be reconciled: that is the statement which you made 
in your previous testimony when I interrogated you the other day, the 
reason why the normal processes were not employed to enforce the 
court order was that things happened so quick that you did not have 
time to employ them, and, therefore, they just sent an Army down 
there. 

Now, I heard this before. In fact, I have another telegram that says 
in substance, substantially the same thing, that this one states and I 
am not going to give the name of the other one or this one at the mo- 
ment for reasons that are sufficient in my judgment, but I just re- 
ceived this telegram today and I received, as I say, a similar telegram 
a few days ago. 

I haven’t checked the facts to see if this testimony is available, but 
this telegram reads: 


News report last night— 
the telegram is dated today— 
said General Walker in civilian clothes cased Central High School 5 days before 
paratroopers were sent in. When questioned by officers, he refused to identify 
himself until they threatened to take him to jail. It was witnessed by KARK 
news reporter. 

Now the point is if this is true, that they had an Army general 
down there 5 days before secretly casing the school, anticipating and 
in preparation for such an event as follows s, it would be a circumstance 
tending to support the belief at least that this thing was all planned 
and plotted so as to try to humiliate the great State of Arkansas and 
her people and to use this as a demonstration, as a warning to others 
that we are going to do it if it takes the Army to do it. 

Do you know anything about General Walker being sent down there 
to case the school 5 days beforehand ? 

Mr. Wurre. I know nothing of it, Senator, and I would be prac- 
tically certain that it did not occur. 

Senator McCrerxian. I only have this wire. I am not going to re- 
lease the name. I have another one and I am not going to release the 
name, but I think, Mr. Chairman, maybe this should be pursued. 
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I think we ought to know. I have not had time to do it, as you 
know. I am going to pursue it for my own information and try to 
find out the name of the party that heard and knows about this, and 
the officer who contacted General Walker, who accosted him and tried 
to find out what he was doing there. 

I just wanted to know if you knew anything about this having 
occurred. 

Mr. Wurre. I certainly do not, Senator McClellan. 

Senator Keravuver. Will the Senator from Arkansas identify Gen- 
eral Walker? Was he at Fort Campbell ? 

Senator McCietxan. Is not General Walker the officer who was put 
in charge of the troops when they went down there ? 

Mr. Wurre. There was a General Walker. I do not know his first 
name. 

Senator McCrieitxan. The other telegram identifies him as such. 
He is the general who was sent down with and in charge of the troops. 

Senator Jounston. He preceded them there by 5 days? 

Senator McCieixian. That is what this telegram and another one 
says. 

I don’t have the name of this KARK newsman. I will have to try 
to get that. 

Mr. White may have known nothing about this. I am not charg- 
ing that you knew anything about it, but if this whole thing was con- 
ducted and planned and you may have been just a victim in being 
called on to get research and give the supporting legal opinion needed, 
I think we are entitled to know, Mr. Chairman, a little more about 
this. 

Senator Kerauver. Mr. Chairman, while there is an interruption, I 
know this must have been covered but I haven’t been able to attend 
all the hearings. 

May I ask, Was there a written memorandum to Mr. White as to 
what you were supposed to prepare or research, or was it all oral ? 

Mr. Wuire. Almost all oral, Senator. 

Senator Kerauver. You say almost. What was in writing? 

Mr. Wurre. Occasionally some particular legal point the Attorney 
General would send me an interoffice memo on, but it was his practice 
to call me into his office. 

Senator Jonnston. Did they at any time ask you the direct ques- 
tion whether they could use troops or not? 

Mr. Wuirte. No, sir. 

Senator Kerauver. What was the direct question that was asked 
you, Mr. White? What was the assignment that you were given ? 

Mr. Wuire. To give the powers of the President, all the powers of 
; President in a situation in which there was resistance to a court 

ecree. 

Senator Jounston. If they asked you that question, you knew 
he was Commander in Chief of the Armed Forces, didn’t you? 

Mr. Wuirte. Certainly, Senator. 

Senator Jounston. You didn’t have to look into that field, did you? 

Mr. Wuire. I hope I haven’t misunderstood your question. I 
thought you meant, Was I ever asked should troops be used or can 
they be used here at Little Rock ? 

Senator JoHnston. You were searching for his powers, though, 
and that was one of his powers? 
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P Mr. Wurre. It was not my function to give that advice to the Presi- 
ent. 

Senator Easttanp. When did you begin your study on the use of 
soldiers at Little Rock? Now, you had testified at pages 78 and 79 
and 80 of the transcript that you began your study of this question 
on September 20. 

Now you say it was several weeks previous to that? 

Mr. Wuire. I am sorry, I don’t recall the question or exact date 
at this time, but the general studies, that is of all the powers of the 
President to the best of my recollection were sometime on or after 
September 12. 

ae Jounston. Did the NAACP or anyone representing them 
come and discuss this matter with you? 

Mr. Wuire. At no time, sir. 

Senator Lancer. Don’t you in your Attorney General’s office keep 
a memorandum each day of what you do? 

Mr. Wuire. No, sir. 

Senator Lancer. You mean to say the Attorney General doesn’t 
know what each person does each day ? 

Mr. Wuirte. We do not keep diaries, Senator. 

Senator Lancer. If you did, it would be a very simple matter to 
answer here the question of the chairman. 

You would have the exact dates. 

Mr. Wuirte. I am sorry, I simply do not have any records that 
would refresh my recollection on this exactly. 

Senator Jounston. Who first approached you and asked you to 
look into the powers of the President ? 

Mr. Wuire. The Attorney General. That was my direct fune- 
tion : to prepare memorandum at his request. 

Senator Kerauver. Mr. Chairman, a few minutes ago Mr. White 
said that most of the instructions were oral but that there were some 
memorandum from time to time. 

I wanted to inquire if those have been put into the record? 

Senator Eastuanp. No, sir. 

Senator Kerauver. Or if there is any objection to making them a 
part of the record. I think they might clarify this. 

Mr. Wuire. Senator, under the Attorney General’s standing in- 
structions I would not be permitted to produce his interoffice memo- 
randums tome. I would not be permitted to do that. 

Senator Kerauver. You mean unless he consented ? 

Mr. Wurre. That is right. 

Senator Jounston. Do you think he would object to giving us that 
valuable information ? 

Mr. Wurre. I don’t know. 

Senator Keravuver. Mr. Chairman, I would like to ask the Attorney 
General if he would furnish us with those. Perhaps he would have 
no objection to doing so. 

Then I think we would know exactly what your mission was insofar 
as it was in writing. 

Senator Easttanp. Will you see if you can get us that information ? 

Senator McCrietxan. You see if the information in this wire is true, 
and it obviously has been published down there, some news statement 
has been published, though I don’t know what it is, if that is true, 
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if this was actually going on, then this thing didn’t occur just spon- 
taneously and in the state of an emergency. , 

It obviously clearly indicates that they were planning for it in 
advance. 

Senator Easrianp. Didn’t the judge request the use of soldiers? 

Mr. Wurire. Not that I know of, Senator. I do not believe so. 

Senator Easrianp. I want to ask you this question at the request 
of another Member of the Senate. It is my understanding that a 
special grand jury was convened in Minden, Webster Parish, La., on 
Tuesday, March 18, 1958, for the purpose of inquiring into the conduct 
of the office of the register of voters for Webster Parish and to inves- 
tigate certain charges of public intimidation of State officials. 

I am further advised that certain agents of the FBI who were sub- 
penaed and who appeared and testified refused to answer when ques- 
tioned on certain matters pertinent to the investigation, and in their 
refusal the agents stated that they were following instructions received 
from you. 

Did you give such instructions? 

Mr. Wurre. I do not give the instructions. 

Senator Eastianp. All right, sir. I am further advised that this 
information was made available to you in a letter from Mr. Marcus 
Wren, foreman of the grand jury under date of March 27, 1958, and 
that you were requested to appear and testify before the grand jury 
in connection with the agents’ testimony. 

I am further advised that you refused to respond to the invitation 
to testify. 

Your testimony is that you did not give those instructions to the 
agents. 

Mr. Wurre. That is correct. 

Senator Easttanp. Any further questions, gentlemen ? 

Senator Jounston. Were you requested down there to testify at 
any time? 

Mr. Wurre. I received a letter from the foreman of the grand jury, 
down there, Senator, and it referred to another division which han- 
dled the matter in question. 

Senator Jonnston. Did anyone appear to testify ? 

Mr. Wuire. One of the Assistant Attorneys General went down 
and offered to, but his offer was not accepted. 

Senator Jounston. Was it somebody that didn’t know anything 
about it? 

Mr. Wurre. No, I think he knew about the case. 

Senator Keravver. Mr. Chairman, if I may interrupt, I had un- 
derstood that Mr. White testified he was given an assignment to 
write an opinion. 

That is generally true, I believe, or to write an opinion advising 
the President on his powers. 

Mr. Wuirer. Various memorandums to the Attorney General which 
he in turn used for his own relationship with the President, yes, sir. 

Senator Kerauver. And you say you did not participate in any 
of the policy decisions? 

Mr. Waite. No,sir. I was never called upon to. 

Senator Kreravver. Have the memorandums that you prepared in 
response to the request of the Attorney General been made a part of 
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the record or is there objection to their being made a part of the 
record ¢ 

Mr. Wuire. They have not been and there again the Attorney Gen- 
eral himself would have to give direct permission. 

It is not in my province. 

Senator Keravver. Mr. Chairman, I would respectfully request 
that while we are asking the Attorney General for these memorandums 
of instruction as to what he told Mr. White to do, that we also ask 
him for the various memorandums on this subject which Mr. White 
prepared. 

Senator Jounston. I join with the Senator on that request. 

Senator Eastianp. You had better put it in the form of a motion. 

Senator Jounston. What he said shows better than anything else 
just his attitude in regard to the matter. 

Senator Easrianp. I say you had better put it in the form of a 
motion. 

Senator McCietian. I make a motion that the Chair request the 
Attorney General to give his consent for the memorandums to be 
sent up. 

Senator Kerauver. I second the motion. 

Senator Eastianp. All in favor say “aye.” 

(Chorus of “ayes.”) 

Senator Eastianp. Opposed, “No.” 

(No response. ) 

Senator Easrianp. The “ayes” have it. 

Senator Lancer. Was the letter from the foreman of the grand 
jury addressed to you ? 

Mr. Wuire. It was addressed to me. 

Senator Lancer. Do you have that letter ? 

Mr. Wuirs. No, I don’t. It was referred to another division. 

Senator Jounston. I make a motion that that letter also be in- 
cluded, too. 

Senator Lancer. Iso move, Mr. Chairman. 

Senator EasrLtanp. The motion is made that we request that letter. 
All in favor say “aye.” 

(Chorus of “ayes.’’) 

Senator Easttanp. Opposed, “no.” 

(No response. ) 

Senator Eastianp. The “ayes” have it. 

Senator Krrauver. One other thing, Mr. Chairman, if I may ask. 

In the advice to the Attorney General or in the memorandum to 
him, were there various and sundry alternative propositions put 
up, such as the use of marshals or federalizing the State guard, the 
State militia ? 

Mr. Wuirr. I think an attempt was made to cover every possible 
alternative, Senator Kefauver, yes, sir. 

Senator Eastianp. Do you have a copy of your brief ? 

Mr. Wuire. No, sir. 

Senator EastLanp. You don’t havea copy of it ? 

Mr. Wuire. None of them were in my present office, no, the office 
of the Attorney General. 

Senator Easrianp. Isn’t that very unusual that you make a brief 
of advice to the President of the United States and you do not keep 
a copy of it? 
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Mr. Wurre. I am in a different division now. I thought you were 
talking about my particular office. 

Senator Easttanp. Where would it be? 

Mr. Wurre. In the office of the Attorney General. 

Senator Krerauver. Then you did discuss the possible use of mar- 
shals or deputizing marshals, Mr. White? 

Mr. Waite. Yes, sir. 

Senator Kerauver. Then was the option as to which one of these 
alternatives would be used, was that considered by the Attorney Gen- 
eral or were they all sent to the President or do you know? 

Mr. Wurre. I do not know how that was handled between the At- 
torney General and the President. 

Senator Kerauver. Do you remember what your opinion was as to 
the deputizing of marshals to act as they acted in the Clinton case 
under Judge Taylor’s decree ¢ 

Mr. Wurre. There was no question at all that marshals could be 
used to aid the court if their aid would be effective. 

Senator Kerauver. I mean, do you remember whether you recom- 
mended that as the first alternative ? 

Mr. Wuire. I did not make recommendations at all, sir. 

Senator Keravuver. You just set forth the various ways it might 
be handled and the various powers the President had ¢ 

Mr. Wurre. That is right, sir. 

Senator Keravuver. In these separate divisions? 

Mr. Wurire. It was not my function to recommend. 

Senator Jounston. In setting them down, do you recall which one 
you named first 

Mr. Wuire. No, sir. 

‘ Senator Jounston. You do not remember which one you named 
rst ¢ 

Mr. Wuire. No, sir. 

Senator Jounston. You do not remember that you put down 
marshals first ? 

Mr. Wurre. No, I couldn’t possibly. 

Senator Jonnston. From the legal standpoint, wouldn’t you nor- 
mally have put that down if you were not aiming to call out the 
National Guard ? 

Mr. Wurre. It could well be that these were in the forms of separate 
memorandums so that we would not say one was first and one was 
second. 

Senator Easrianp. But you understood that you were contacted as 
a prelude to using troops, did you not ? 

Mr. Wuire. No, Senator. On the contrary, on the weekend before 
the proclamation, I, myself, thought the whole situation would be 
entirely settled and that there would be no trouble after Governor 
Faubus withdrew the troops. 

: em I went off on other business in Pennsylvania because of that 
elief. 

Senator Eastianp. Any further questions, gentlemen ? 

Senator Kerauver. Mr. White, what was your particular position as 
an Assistant Attorney General at that time? 

Mr. Wuire. I was head of the Office of Legal Counsel. 

Senator Kerauver. And how large an office is that, or was it? 
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Mr. Wurre. That was about 27 lawyers. 

Senator Keravuver. In this research and in the writing of the opin- 
ion, did you delegate the responsibility on the job to others or did you 
you do it largely yourself? 

Mr. Wuire. It was delegated. 

Senator Keravuver. It was delegated ? 

Mr. Wuire. Yes, sir. 

Senator Keravuver. Then after they reported to you, you then 
assimilated all of the material and sent it on to the Attorney General ? 

Mr. Wurre. Yes, sir. 

Senator Eastianp. Did you approve it ? 

Mr. Wurre. I did. 

Senator Kerauver. Were there any oral opinions given the Attorney 
General aside from those that were contained in the memorandums we 
have talked about ? 

Mr. Wurre. I believe they were all reduced to writing, sir. 

Senator Keravuver. You think everything was reduced to writing? 

Mr. Wurre. I believe so. 

Senator Eastianp. We will recess now. 

Are there any further questions now ? 

We will stand in recess. 

(Whereupon, at 2 :50 p.m., the committee adjourned. ) 
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